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Introduction
Professor David B. Lewis

This book is based on the papers presented and the issues discussed at
a two-day international conference on whistleblowing organized by and
held at Middlesex University, London on 18 and 19 June 2009. As the title
‘Ten years of public interest disclosure legislation in the UK: what can
we learn from experiences at home and abroad?’ suggests, this event was
planned to coincide with the tenth anniversary of the UK’s Public Interest
Disclosure Act 1998 (PIDA 1998) coming into force.1 The conference
attracted speakers and delegates from 11 countries and the debates that
ensued have helped to shape the contents of this book. However, in order
to ensure that the work is of relevance to the widest possible audience, not
all the conference papers have been converted into chapters. In particular,
the editor has tried to ensure a balance between inputs based on the law
and other disciplines and to avoid placing undue attention on the situation
in the UK. Although the authors have written in the light of their experiences of whistleblowing laws and/or research in particular locations, they
have attempted to generalize their conclusions and recommendations. It
is therefore hoped that the end product will be of value internationally to
scholars and practitioners who are interested in discussing the principles
upon which whistleblowing legislation might be based and the areas in
which future research might be conducted.
In Chapter 2, His Honour Judge McMullen assesses the impact of
PIDA 1998 during its first ten years. He starts by placing the legislation
in the context of employment rights generally and notes that employment
tribunals also hear cases under other statutes concerned with the disclosure or non-disclosure of information, for example, the Human Rights
Act 1998 and the Freedom of Information Act 2000. Judge McMullen
identifies some key drivers affecting the whistleblowing legislation, including an increasingly questioning culture and a radically changing economic
climate brought about by recession. Having emphasized the desirability
of settlements being reached, he points out that the protection of whistleblowers has been treated by the UK courts as an issue of discrimination
and that this is important as a matter of principle. According to Judge
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McMullen, there are five main problems in handling public interest disclosure cases which are all fact-sensitive. These are: deciding between the
competing reasons of the employer and the employee; the mixed motives
of the employee; the power of the chronology; causation; and reasonableness of belief. He concludes: ‘Ten years on from the enactment of these
advanced rights, the law should have been clarified by the courts so as to
allow employees to know where they stand, and employers to respect their
right to raise issues in the public interest’.
Chapter 3 offers an assessment of whistleblowing protection elsewhere
in Europe and, in doing so, Dr Vandekerckhove uses a three-tier model
derived from the structure of the UK legislation. He argues that, although
the sole stated purpose of PIDA 1998 is to protect the whistleblower, the
successive recipient tiers for disclosure make previous tiers accountable
for investigating and dealing with suspected wrongdoing. In stage one
the information does not leave the organization but at the second stage
it becomes known to an agent (proxy) acting on behalf of wider society.
However, stage two will only be invoked if the organization fails to correct
the malpractice for which it is responsible or does not deal adequately with
the concern being raised and/or the person raising it. The third level ‘is a
watchdog over the second tier should it not take its deterring or rectifying
duties seriously’. According to Dr Vandekerckhove, this model has the following crucial characteristics: the whistleblowing scheme must include all
three levels; the second tier must have a controlling mandate with regard
to the first-tier organization, derived directly or indirectly from a political
representation of society; and whistleblowers’ accessibility to the second
and third levels (in terms of employment status and subject matter of
their concern) should be the same as to the first tier. Dr Vandekerckhove
concludes his wide-ranging review by commenting that there is not much
whistleblower protection in Europe and that the legislation that exists is
extremely diverse. He also accepts that ‘the normative content of the threetiered model is not resonating in Europe’.
Turning to the United States, in Chapter 4 Professor Terry Dworkin outlines the major recent developments in whistleblowing laws and explains
why they are often ineffective in achieving their aims. In doing so she
focuses on three significant issues: dealing with financial fraud; rewards as
a spur to whistleblowing; and protection for public employee whistleblowers. Professor Dworkin explains the rationale for the Sarbanes-Oxley Act
2002 and outlines how it operates before providing evidence of its failure.
Similarly, she describes how the False Claims Acts have offered financial
incentives for whistleblowing before suggesting that ‘even this most successful whistleblowing law has significant problems’. Finally, protection
under the Whistleblower Protection Act 1989 and the US Constitution is
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discussed. Professor Dworkin concludes that since there is only an illusion
of protection, whistleblowers need the tools to look after themselves. Her
proposed solution is the education and empowerment of employees and
the provision of rewards.
In describing the Australian experience of whistleblowing legislation
in Chapter 5, Peter Roberts and Professor Brown point out that, at the
time of writing, the Commonwealth government is on the threshold of
introducing more comprehensive measures than currently exist in the eight
states and territories. Even so, this is likely to be confined to the public
sector only. In assessing how well current legislation is achieving its objectives, the authors point out that, while there is a high level of reporting,
there are significant shortcomings at the organizational level in the way
in which the relevant statutes are being interpreted and whistleblowers
protected. Undoubtedly the very existence of legislation sends a clear symbolic message to the community. However, findings from the ‘Whistling
while they work’ (WWTW) research project indicate that many public
sector bodies only meet the minimum requirements necessary to satisfy the
particular state government.
As Professors Miceli and Near observe in Chapter 6, after almost 30
years of empirical research, we now know quite a lot about why people
blow the whistle when they suspect wrongdoing. However, many US
findings are counter-intuitive and the authors suggest that this has led to
the dissemination in the media of the following six myths: whistleblowers
usually have purely altruistic motives; internal whistleblowing to authorities inside the organization is not true whistleblowing; wrongdoing is
rampant in organizations today; most workers who observe wrongdoing
report it; wrongdoing harms only those workers who are directly affected;
whistleblowers have personalities or dispositions that differ from those of
people who observe but do not report wrongdoing.
In their chapter Professors Miceli and Near offer a definition of whistleblowing and summarize a model of the process. They review the empirical
findings in the US relevant to the myths and then restate them in a way
that is more consistent with the evidence. Thus, most whistleblowers have
mixed motives for their actions, including altruism; most use internal
channels to report wrongdoing; the majority of those who use external
channels have first used internal channels; the incidence of wrongdoing
varies with the organization and there is no empirical evidence that it is
worse now than in the past; most workers who observe wrongdoing do
not report it; wrongdoing harms many workers aside from those who are
directly affected; research is mixed and incomplete concerning the ways in
which whistleblowers have personalities or dispositions that differ from
those of workers who observe but do not report wrongdoing.
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In Chapter 7, Doctors Skivenes and Trygstad build on their research in
Norway in order to demonstrate the importance of roles and perceptions
of loyalty in the whistleblowing process. They suggest that one reason for
the high rate of reporting could be that Norwegian workers regard themselves ‘as empowered and autonomous in the sense that they have high
job security, different channels for “voice” inside the organisation, and
State arrangements that provide extensive welfare services’. This chapter
discusses whether employees should be loyal to their employer, professional standards, service users, co-workers, their local community, their
own moral standards or their own self-interests. The authors shed light
on the loyalty dilemmas that employees might face and how this might
influence their propensity to whistleblow. Doctors Skivenes and Trygstad
use a theoretical model consisting of three different roles that employees
can identify with: employee, professional and citizen. Each has different
perspectives, orientation and loyalty obligations, and is considered in the
light of empirical data from Norwegian whistleblowing studies.
The authors draw the following conclusions about what is to be gained
from applying the role model in whistleblowing research. First, it is a
tool to identify different obligations of loyalty, values and standards.
Second, the model makes it possible to understand how the same situation can be assessed very differently by employees, depending on the type
of role they adopt. Finally, the chapter suggests that more positive outcomes for whistleblowers may be one of the benefits of a labour relations
system where communication and democratic participation are important
components.
In Chapter 8, based on experience in South Africa, Professor Uys considers whistleblowing as an example of organizational citizenship. Having
examined the possible forms of such behaviour, she attempts to explain
why employers might respond negatively to expressions of ‘voice’. She
then outlines the way in which the Protected Disclosures Act 2000 works
and draws attention to some of its limitations. Subsequently, she turns to
the issue of organizational culture and its implications for whistleblowing. In particular, she explains the concept of ubuntu and notes that this
South African collectivist value may reinforce the notion that disclosures
of wrongdoing should be discouraged as acts of disloyalty. Professor Uys
asserts that whistleblowers can only act as organizational citizens if a
culture is in place which promotes the reporting of wrongdoing. She concludes by calling for further research on the social and cultural context of
whistleblowing legislation.
In the penultimate chapter, some key findings from the ‘Whistling
while they work’ project in Australia are discussed by Dr Cassematis and
Professor Mazerolle. In terms of demographics, non-reporters do not
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appear to be fundamentally different from whistleblowers. This suggests
that there may be other factors that influence whistleblowing choices. The
WWTW findings illustrate that the relative positioning of the wrongdoer
to the whistleblower materially influences the nature of the post-report
experiences. Another important contextual issue often overlooked in
previous research is that co-worker support and solidarity may provide
a buffering mechanism against public sector misconduct engaged in by
supervisors.
The WWTW results also shed light on the finding that adverse treatment in the workplace may be contagious and foster a climate of fear and
intimidation. The strong predictive relationship between management
and co-worker behaviour suggests that great care must be taken to ensure
that the post-report treatment of whistleblowers by managers is not negative. By preventing this the further development of an excessive climate of
poor behaviour by co-workers can be avoided. In short, avoiding treating
whistleblowers badly in response to their reporting is likely to reap many
benefits for both whistleblowers and their organizations.
In the final chapter, the book’s editor suggests that, in the light of
experience to date, it may be inappropriate to strive to create a model
whistleblowing instrument. Indeed, he notes that currently there is no consensus about what the purpose or objectives of such legislation should be
or what amounts to relevant wrongdoing. In these circumstances he calls
for a debate about the principles upon which legislation might be based
and whether any overarching principles can be identified, for example,
coverage of both the public and private sectors. This includes discussion
about whether workers (and others) should have a duty as well as a right
to raise concerns, and whether employers should have a legal obligation
to establish procedures. Other key issues are: the definition of reportable
wrongdoing; the relevance of motive and the appropriateness of offering
rewards to potential whistleblowers; and whether or not it is desirable to
establish a specialist public interest disclosure agency. Finally, the editor
raises the possibility of using collective agreements or individual contracts
as an alternative to legislation.
The book concludes with some suggestions about an agenda for future
research. Perhaps the fundamental issue here is the legitimacy of using
particular methods. Unless sufficient resources are made available by
funding bodies it seems inevitable that there will be a temptation to continue with small-scale trials and simulations rather than comprehensive
studies of real situations. Finally, it is acknowledged that what is included
in the proposed agenda is unlikely to be definitive and may well be quite
contentious. Anyone wanting to engage in the debate is invited to join an
international whistleblowing research network which is currently being
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coordinated by the editor at Middlesex University. Those wanting further
information can email d.b.lewis@mdx.ac.uk

NOTE
1. The legislation came into force on 2 July 1999.
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