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Preface

This book aims to build a bridge between policy makers and researchers
who are working on similar issues within different frameworks and from
varying perspectives. The central theme of the book is the organisation of
social security for workers for whom the organisational device of the
labour contract is missing. The theme is global, but the challenges
governments are facing differ, if not from country to country then from
region to region. In countries in the global south the main obstacle
appears to be that the majority of work takes place in the informal
economy, which is by nature hard to reach for formal institutions and
remains largely uncovered from a social security perspective. Countries
in the global north face the fact that the standard employment contract,
originally a useful device for social insurance arrangements, is in retreat.
Some researchers even claim that the labour contract is ‘dead’. This
development is especially troublesome for social security given its close
connection with the concept of employment insurance. Countries that
have built their systems on the concept of resident-related insurance, on
the other hand, must acknowledge that residency has become fluid,
perhaps even more so than in the past.

The fact that the ultimate goals of social security are not being met has
not gone unnoticed. In 1999 the International Labour Organization (ILO)
called for an expansion of social security coverage also in poorer
countries. Over the years the realisation that this target is complicated, if
not illusionary, in countries where informal economy work is the
standard way of income generation has found its way into ILO instru-
ments, as indicated below.1 In the European Union (EU) a somewhat
comparable development can be observed. In 2018 the European Com-
mission (EC), in principle averse to initiate proposals of social policy,
launched a Proposal for a Council Recommendation to support people
who, due to the type of employment relationship or form of self-
employment, are left without sufficient access to social protection.2

1 ILO (2018). See also Vonk (2013).
2 EC (2018).
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The challenge has, in other words, been identified and recognised. The
question how to deal with this systemic flaw in social security coverage
is another matter. This question was the driving force behind this book
and constitutes the book’s central theme.

But before we turn to this theme and the book’s architecture, two
issues have to be raised, the one with respect to terminology, the other
with considering the topic’s legal underpinning.

TERMINOLOGY

Different from what one might assume concerning the frequent use of
‘social security’, a real consensus about its exact meaning, and its
historical setting, is lacking. Eichenhofer places the origin of the term in
1941 when President Roosevelt introduced the ‘freedom of want’ concept
in his annual message to the Congress.3 Soon thereafter the concept
appeared in the Atlantic Charter (1941),4 the British Beveridge Report
(1942) and the Canadian Marsh Report (1943). From a human rights
perspective, social security can be classified as a foundation for an
economically independent life, and when one is exposed to contingen-
cies, which are beyond one’s control.5

The second concept that deserves attention is the word ‘informal’, in
combination with ‘sector’, ‘economy’ or ‘economy worker’. The qualifi-
cation ‘informal sector’ was coined in an ILO research paper that was
drafted for the Kenyan context.6 At that time (1972) no specific definition
was attached. Rather, the qualification was used as an analytical term to
describe the duality in the labour market. It has been suggested that the
term ‘informal sector’ be replaced with the term ‘informal economy’.7

However, both these phrases fail to fully encapsulate the nature of what
they are explaining. Activities within the ‘informal sector’ fall into a
variety of sectors, often with no similarities, whilst ‘informal economy’
fails to illustrate the significant grey areas between the informal and
formal economy.8 The emphasis, it is suggested, should be on informal-
ity, encapsulating those activities falling de facto (factually or in practice)

3 Eichenhofer (2015) p. 5 with reference to F D Roosevelt, The Annual
Message to the Congress, January 6, 1941.

4 https://en.wikipedia.org/wiki/Atlantic_Charter
5 Id. p. 6.
6 ILO (1972).
7 Reynaud (2002).
8 Olivier (2009).
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or de jure (legally) outside the reach of law, in particular the current
social security (legal and institutional) frameworks.9 It has therefore been
suggested that the informal economy is not ‘an individual condition but a
process of income-generation characterized by one central feature: it is
unregulated by the institutions of society, in a legal and social environ-
ment in which similar activities are regulated’.10

Mention should also be made of the influential definition adopted by
the International Conference of Labour Statisticians (ICLS). In 2003 the
17th ICLS moved from an enterprise-based to an employment-based
definition. The focus is no longer on the formality of the enterprise;
instead, using an employment-based definition, informality is defined in
relation to the employment characteristics of the individual. Therefore,
individuals are considered to be in informal employment if their employ-
ment relationship is, in law or in practice, not subject to national labour
legislation, income taxation, social protection or entitlement to certain
employment benefits. According to the 19th ICLS, in 2013, work is
defined irrespective of its formal or informal character or the legality of
the activity. Informal work/employment has effectively been main-
streamed in the notion of ‘work’.

In the global north the qualification ‘informal’ is equally complex. US
economist Restrepo-Echavarria observes the absence of a unique defin-
ition, while suggesting that a generally accepted approach is to imply
individuals and their employers who engage in productive activities that
are not taxed or registered by the government.11 In this approach
‘informal’ is, in other words, associated with illegal, if not criminal,
activities, such as tax evasion, evasion of immigration laws and – relevant
for our topic – avoidance of social insurance contributions.

At EU level attempts have also been made to define ‘informal
employment’. The term has been described in a 2012 European Commis-
sion document in the following terms:

The two main categories of informal employment, wage employment in jobs
without social protection and self-employment in unincorporated enterprises,
can be further disaggregated into different categories of employment relation-
ships. Self-employment consists of own-account workers and employers of
informal enterprises who hire other workers. The conditions of these two
categories are often very different. Wage-employment includes informal
employees of both formal and informal firms, subcontracted workers, wage

9 ILO (2008).
10 Castells and Portes (1989: 12); ILO (2008: 12), emphasis in the original.
11 Restrepo-Echavarria (2017).
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workers for households (domestic workers), and wage workers with no fixed
employer (casual day workers).12

However, there is a vast and growing range of other forms of work that
cannot be regarded as either self- or wage-employment. Much of this
(informal) work takes place in supply chain contexts, and may not have a
relationship with an employer, but at best with a ‘provider’ or ‘user’ of
work. Others may be working in the care economy.13

The last concept that needs clarification is that of ‘worker’. In some
contexts this term is equivalent to an employee, in others it resembles an
employee or an entrepreneur, and in some legal schemes a ‘worker’
occupies a middle category between an employee and a self-employed
person.

With authors from so many parts of the world contributing to this book
and terminology that is inherently multifaceted, it is all but impossible to
create uniformity of terms. Rather than attempting to achieve uniformity,
we have invited all authors to present ‘their’ system of social security
employing its own unique terminology and conceptual framework.

LEGAL UNDERPINNING: GLOBAL AND REGIONAL
STANDARD SETTING

The recognition of social security as a human right raises the question
about the underpinning of social security law in the international standard
setting, with specific reference to the book’s target group. The descrip-
tion is, necessarily, succinct. The aim is no more than to give an
inventory of rules and regulations that may have consequences for
national standard setting. Given the African setting of some of the
contributions in this book, a special section briefly deals with some of
the African (continental) instruments. Also, since the majority of contri-
butions about the global north originate from researchers in EU Member
States, a special section is reserved for European standard setting.

Global Standard Setting

The oldest international standard setting in social security is of ILO
origin. Ever since its foundation in 1919, social security was at the centre
of ILO’s activities. Among the many conventions and recommendations,

12 EC (2012: 1–2, emphasis added); see also Lund (2012: 12–15).
13 Lund and Srinivas (2000: 3).
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Convention 102 of 1952 (Social Security (Minimum Standards)) was the
first that included ‘all’ (nine) branches of social security. Later conven-
tions set higher standards.

Over the years the assumption of completeness of the social risks of
Convention 102 has been subject to some critique. It has been argued that
the social risks in Convention 102 are individual-centred, while the risks
that threaten the livelihood of informal economy workers more often than
not are collective risks, such as war, crop failure or natural disasters.14 In
2012, the position of informal economy workers received formal recog-
nition in ILO Recommendation 202 (National Floors of Social Protec-
tion).15 This Recommendation mentions, as one of the principles to be
applied, ‘social inclusion including of persons in the informal economy’
(paragraph 1(e)). Paragraph 15 in turn suggests that ‘[S]ocial security
extension strategies should apply to persons both in the formal and
informal economy’. ILO Recommendation 204 (2015) (The Transition
from the Informal to the Formal Economy) went further, by making a
number of pertinent suggestions in the context of affirming that the
transition from the informal to the formal economy is essential to achieve
inclusive development and to realise decent work for all.16 With particu-
lar reference to employment policies, the Recommendation confirms that
countries should pay special attention to the needs and circumstances of
those in the informal economy and their families (paragraph 19).
Coverage of social insurance should progressively be extended to those
in the informal economy, and administrative procedures, benefits and
contributions should be adapted in accordance with the contributory
capacity of those in the informal economy (paragraph 20).

Returning to the (post-war) international setting, the UN International
Covenant on Economic, Social and Cultural Rights (ICESCR 1966)17 is
important for informal economy workers for two reasons. Firstly, by far
the majority of countries, including developing countries have ratified
this instrument. Secondly, General Comment No. 19 (on Article 9
ICESCR) requires a ratifying country to cover informal economy work-
ers, and expects governments to respect and support social security
schemes developed within the informal economy, such as micro-
insurance schemes. Despite limited financial capacity, countries should
consider lower-cost and alternative schemes to provide for marginalised

14 Olivier (2011: 424). See also Sankaran (2012). Italics added.
15 ILO (2012).
16 ILO (2015).
17 ICESCR (1966), Art. 9 (right of social security).
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groups, and they should ensure the progressive inclusion of informal
economy workers in social security arrangements.18

African (Continental) Standard Setting

Aligned with the Social Policy Framework for Africa (2008), the African
Union (AU) Social Protection Plan for the Informal Economy and Rural
Workers 2011–2015 (SPIREWORK) focuses on the extension of social
protection coverage to workers in the informal economy, with reference
to existing and innovative models for extension, the development of a
minimum package of social protection and ways to facilitate such a
package. As such, this forms a part or subset of a broader AU initiative,
namely the Programme on Upgrading the Informal Economy (2010).
The draft Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Citizens to Social Protection and Social Security
(2019) comprehensively deals with the social security position of
informal workers, and suggests among others the adoption of a regula-
tory framework promoting appropriate and adequate social security of
informal workers, through the inclusion of these workers in general
social security schemes adapted to suit the context of these workers as
well as the provision or recognition of appropriate formal and informal
social insurance and micro-insurance mechanisms, universal schemes,
social assistance measures and dedicated savings instruments.19

European Standard Setting

From a European perspective, EU standard setting, as well as the
European Social Charter (ESC, 1961) and the European Code of Social
Security (ECSS, 1964) may be relevant.

EU standard setting commenced with the foundation of the European
Economic Community (EEC) in 1957. The ‘Community’ was predomin-
antly economic: social security was considered the exclusive domain of
the Member States (rule of subsidiarity).20 However, in an open market

18 UN Committee on Economic, Social and Cultural Rights (CESCR), Gen-
eral Comment No. 19: The right to social security (Art. 9 of the Covenant), 4
February 2008, E/C.12/GC/19.

19 Draft Protocol African Charter (2018), p. 5.
20 Art. 5(3) Treaty of the European Union (TEU): in areas that do not fall

within its exclusive competence, the Union shall act only and in so far as the
objectives of the proposed action cannot be sufficiently achieved by the Member
States.
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without impediments for free movement of workers, some Community
rules are inevitable. The EEC founding fathers were well aware of this:
one of the first EEC instruments was a regulation about social security
rights (of migrant workers).21 Less foreseen was the effect of the equal
pay clause (men/women)22 on social security law. This obligation for
employers would have implications for equal treatment law, an area of
the law that is both extensive and complicated, especially with respect to
social security.23 Over the years, the rule on subsidiarity was mitigated.
As long as there is unanimity of votes, the Council may adopt minimum
requirements, including in this politically sensitive domain.24

Also for non-EU countries, Article 12 ESC establishes the right to
social security as a specific human rights instrument. Contracting states
that are members of the European Council are to establish and develop a
system of social security that complies with ILO standards embedded in
Convention 102. The requirements are expanded in the European Code of
Social Security, requiring provisions for at least six (instead of three)
branches of social security. Another expansionary clause is the provision
that a system of social security is to be developed progressively.25 In
practice – and in view of economic and demographic developments – this
‘progressive development’ is to be interpreted as an obligation to make
the social security system of each country keep pace with the develop-
ment of the society at large.26

Article 34 ESC explicitly states a right to social security. This
provision was from the very beginning controversial. The wording is,
consequently, somewhat of a compromise.27 The right is to be guaranteed
– both by the EU and its Member States – to everyone, which makes it,
according to Eichenhofer, dubious that a selective protection, for instance
confined to employment status, is permissible. The conventional explan-
ation for this selection is that it finds its justification with reference to
different levels of vulnerability, which in some cases imply self-
sufficiency. However, in a labour market where self-employed workers

21 Reg. 3/1958 OJ 30 of 16 December 1958 on the Coordination of Social
Security Systems.

22 Art. 119 EEC Treaty, Art. 157 Treaty on the Functioning of the European
Union (TFEU).

23 Burri (2015), Westerveld (2015). See also Chapter 4.
24 Art. 153 TEU.
25 Art. 12 section 3 ESC.
26 Mikkola (2010: 298, 313, 320).
27 Eichenhofer (2015: 28).
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are – or can be – just as economically vulnerable as their counterparts in
a formal employment relationship, this justification is losing ground.28

That realisation has become relevant for EU policy makers as well. In
September 2015 EU President Juncker presented a ‘vision’ for a Euro-
pean Pillar of Social Rights implementing the EC’s ten priorities.29 Two
years and several consultation rounds later, the vision had been
entrenched in a document holding 20 principles and rights: ‘from the
right to fair wages to the right to health care; from lifelong learning, a
better work-life balance and gender equality to minimum income’.30 For
our topic the 12th principle is relevant: all workers and, under compar-
able conditions, the self-employed have the right to adequate social
protection, regardless of the type and duration of their employment
relationship. The principle was translated into a Proposal for a Council
Recommendation, which was presented in March 2018. Under this
Proposal Member States must ensure that the self-employed have access
to social protection by extending formal coverage:

a) On a mandatory basis for sickness and healthcare benefits, maternity/
paternity benefits, old age and invalidity benefits as well as benefits in
respect of accidents at work and occupational diseases, and

b) On a voluntary basis for unemployment benefits.31

As of yet, this is but a proposal, but bearing in mind the possible
implications of Article 34 ESC, it may not be long before the intended
access has become a reality, either as a result of EU decision making
(unanimity of votes), or through EU case law.

BOOK ARCHITECTURE

All authors – with the exception of the contributors to the introductory
part – were asked to either reflect on a pressing issue with respect to
social security and workers outside employment, or present a telling case
study from the country or region they are familiar with. As social security

28 Ibid.
29 State of the Union 2015, 9.9.15 (http://europa.eu/rapid/press-release_

SPEECH-15-5614_en.htm). Fifth priority: We have to step up the work for a fair
and truly pan-European labour market.

30 https://ec.europa.eu/commission/priorities/deeper-and-fairer-economic-and-
monetary-union/european-pillar-social-rights_en

31 Art. 8 and 9 EC (2018).
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schemes are very diverse, the request also included presenting a descrip-
tion of the relevant social security scheme. In the end the various themes
and topics were brought together under four categories, reflected in the
structure of the book.

1. General Reflections
2. Thematic Reflections
3. Regional Overviews
4. National Case Studies

In general reflections the central theme is analysed from two perspec-
tives. Firstly: who is the target group and why is its position problematic
for the architecture of social security? Secondly: what do we know of the
target group in terms of race and gender? Olivier (informal economy
workers) and Wynn and Paz-Fuchs (new economy workers) analyse the
first question. Fourie (informal economy) and Barnard and Blackham
(EU race and gender equality law) look into the racial and gender
dimension.

Thematic reflections (2) are presented by Jing Li and Li Jianfei
(workers in the shared economy) and Govindjee (vulnerable work). The
chapters by Ortiz (Latin America), Gyulavári (Central and Eastern
Europe) and Masabo (East Africa) present regional approaches, (3) while
Westregård (Sweden), Westerveld (The Netherlands) and Lamarche
(Canada) describe country case studies that are, with regard to the central
topic, telling (4).

At the end a short epilogue is added containing a few overarching
observations.

We conclude with expressing the wish that the reader will extract as
much inspiration from the contents of the book as we have had in its
compilation.

Mies Westerveld
Marius Olivier
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