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1.  General reflections on current 
threats and challenges to, and 
opportunities for, the exercise of 
economic rights by EU citizens
Sybe de Vries

INTRODUCTION

Economic rights based on the fundamental Treaty freedoms (Treaty on 
the Functioning of the European Union ‒ TFEU), which include the free 
movement of goods, persons, services and capital, have always belonged 
to the core European Union (EU) citizenship rights. That explains why 
they are considered a separate category of citizenship rights, as is also 
recognized by the EU Charter of Fundamental Rights. Using the classic 
typology of T.H. Marshall (1950) distinguishing between civil, political 
and social rights, the EU Charter now adds the category of economic 
rights, which for Marshall were included in the civil rights.

Due to legal developments, economic rights, particularly through the 
Treaty freedoms, have been placed at the heart of the EU legal order, 
constituting the legal framework for the creation of a Single Market and 
the development of all kinds of related, horizontal and flanking policies 
(De Vries 2006). But despite the significance of the Single Market, there 
continue to be barriers to citizens exercising their rights. These barriers 
range from legal barriers to more practical and linguistic barriers, many of 
which are addressed in this book.

This chapter focuses on two challenges and possible threats to the 
exercise of EU citizens’ economic rights. The first challenge relates to 
the question of how the EU Single Market must be defined and envis-
aged, particularly in relation to the social market economy, which is a 
key task according to Article 3 TEU. In the discussions on Brexit in the 
United Kingdom (UK) much emphasis has been put on the benefits of 
free trade for the UK. The internal market seems to be pictured here as a 
narrowly defined, neo-liberal, market-based and purely economic project. 
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 General reflections on the exercise of economic rights by EU citizens  3

The  question is whether this image of the internal market is in fact not 
misleading. True, the social dimension of the internal market remains 
underdeveloped, at least compared to the national level, where economic 
rights are more socially embedded. In the face of growing inequality 
in Europe and contestation of the European integration process, an 
immature ‘social market’ at EU level seems increasingly problematic, also 
for the exercise of citizens’ economic rights. Citizens may call upon their 
government to protect the domestic (labour) market, which may lead to 
restrictions on free movement and a backlash of (socio-)economic rights. 
Making Europe’s economy more inclusive is also an important aim, 
mentioned in the Commission’s White Paper on the Future of Europe 
(European Commission 2017). The question, though, remains of how this 
should be realized in practice.

A second set of (related) challenges concerns the potential impact of a 
number of developments, including Brexit, on the presumed unity of the 
internal market. The Commission’s White Paper on the Future of Europe 
includes ‘differentiated integration’ as one of the scenarios for the future 
development of the European Union. In his call for deeper integration in 
a number of policy fields such as the Economic and Monetary Union, 
French President Macron also sees differentiated integration as a viable 
option. The question is what this might entail for the internal market. 
Would it for instance be imaginable that more variation exists between 
Member States with respect to their commitment to the four freedoms? 
What does that mean for the economic rights of citizens? After a short 
introduction to the identification and regulation of national and EU 
economic rights and their legal status, these two challenges are addressed 
in the following sections.

THE IDENTIFICATION AND REGULATION OF 
ECONOMIC RIGHTS WITHIN THE EU

Economic Rights at National Level

At the national level economic rights of citizens have been identified as 
rights pertaining to market activities and rights that are concerned with the 
regulation of factors of production (capital and labour) and business activi-
ties. Property, labour and economic enterprise are the three main areas in 
which economic rights can be recognized. But their legal recognition and 
constitutional status depend on the economic order of the Member State 
and, related to this, to their historical development. EU Member States 
share a common history in the development of economic rights, but there 
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4 EU citizens’ economic rights in action

are also differences, which relate to different legal traditions and political 
developments. For example, the industrial revolution has had an impact on 
how in the UK traditional legal concepts have been modified or adapted, 
and property and private initiative have been regulated. In other countries 
the focus was laid upon the adoption of legislation, which aimed at 
adapting the legal system to the needs of an industrial and post-industrial 
economy (De Vries et al. 2015).

During the industrial revolution the prevailing liberal viewpoint 
informed the codification of civil law, providing the instruments for a 
more flexible and predictable use of production factors and thus for more 
legal certainty. The growing complexity of the economies of the Member 
States increasingly required governmental intervention and the adoption 
of public economic law regulations. More recently, however, there has 
been a trend in all Member States to diminish the role of the government 
in regulating economic rights through a process of liberalization, privati-
zation and deregulation. Yet, at the same time, there are strong calls for 
protecting public services within the EU, and in some Member States for 
reversing privatization and liberalization.

In addition, at both EU and national levels, laws have been adopted 
to monitor competition and to prevent the emergence of  monopolies 
in previously heavily regulated sectors of  the economy, for example 
in the telecommunications, postal services and energy sectors. At the 
same time, it was recognized that, for the sake of  fair competition and 
consumer protection, free economic initiative must be limited, which 
resulted in the regulation of  specific sectors of  the economy at the EU 
level, such as the financial market and the markets in the field of  public 
services.

As stated above, alongside (different) legal traditions, political differ-
ences have also been important in identifying and defining economic rights 
and liberties. The desire to protect citizens, who are within the production 
process (as workers and consumers), has led to the development of the 
welfare state, guaranteeing basic social rights to its citizens. Although 
this has been a common phenomenon for all Member States, they differ 
in the way in which the legal systems have accommodated social concerns 
and have balanced economic and social rights, depending inter alia on the 
political system in the respective Member State.1 Contrary to their EU 
counterpart, national economic rights within the Member States thus seem 
to be less ‘stable’. In determining which rights are considered as economic 
rights in the various Member States, the boundaries between economic 
and social rights need to be taken into account, which differ in every State 
(De Vries et al. 2015).
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Fundamental Position of Economic Rights at EU Level

The economic rights of EU citizens are first and foremost reflected in the 
four economic freedoms on goods, services, persons and capital, which 
seek to abolish both discriminatory and non-discriminatory barriers 
to trade and free movement and have thus been pivotal for the market 
integration process. In addition, economic rights have since the Treaty of 
Lisbon been included in the EU Charter of Fundamental Rights, which 
may have reinforced their particularly strong position (see below).

As the economic rights of  EU citizens are ‘old rights’, the ways in 
which these rights should be understood and have been developed, par-
ticularly in the case law of the Court of  Justice of  the European Union 
(CJEU), are well documented in (legal) literature (see, for example, with 
regard to goods: Oliver 2004; services and persons: O’Leary 2011; the 
four freedoms in general: Barnard 2016). It appears from the outset that 
economic rights of  EU citizens based on the four freedoms entail a right 
to equal treatment, that is, the right not to be discriminated against and 
the right to freedom of movement (O’Leary 2011). But the CJEU went 
even further by prohibiting all kinds of  restrictions – that is, national 
rules – which restrict market access, thereby offering citizens a right to 
gain access to the market in another Member State (Snell 2010). The idea 
of  market access is based on the principle that goods (or services) law-
fully produced and marketed in one Member State ‘should presumptively 
have free and unrestricted access to the market in another Member State’ 
(Barnard 2016).2

This substantive right of citizens to be treated equally on the EU Single 
Market and to gain access to markets of other Member States was the 
result of a gradual process of ‘juridification’ of the European market-
building project, starting with the principal Van Gend & Loos and Costa v. 
Enel decisions of the CJEU.3 Through these decisions the seemingly 
political-technical commitments of Member States in the EEC Treaty (the 
predecessor of the TFEU) were transformed into (economic) principles 
and accompanying substantive rights. In the seminal Van Gend & Loos case 
the Court held that ‘the Community constitutes a new legal order of inter-
national law for the benefit of which the states have limited their sovereign 
rights, albeit within limited fields, and the subjects of which comprise not 
only Member States but also their nationals’. This ‘new legal order’ allowed 
the CJEU to postulate the principle of direct effect, introducing substan-
tive rights for individuals and, in the Costa v. Enel case, the principle of the 
primacy of Community law over national law.

Herewith the Court created a law-based order in which the economic 
freedoms that lay at the heart of this new legal order acquired a 
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6 EU citizens’ economic rights in action

fundamen  tal status and played a vital role in building Europe’s economic 
 constitution. The CJEU itself  has repeatedly enhanced their fundamental 
status in its case law; a status that has been reinforced by the EU Charter 
of Fundamental Rights, which includes economic rights such as the 
freedom to choose an occupation or profession (Article 15), the freedom to 
conduct a business (Article 16) and the right to property (Article 17). In a 
number of cases, the Court made clear that the economic Treaty freedoms 
could also be seen as a specific amplification of the Charter.4

The fact that, in establishing the internal market, the focus has been 
laid on trade liberalization, free movement and the elimination of barriers 
set up by national governments – the normative, functional method of 
integration (Mortelmans 1985) – has extended the scope of application of 
EU internal market law and EU economic rights enormously. Hardly any 
area of socio-economic life escapes the EU internal market (Weatherill 
2013). After all, what is crucial is that national measures have an effect 
on free movement. The specific public interest character of an activity, or 
ethical considerations, do not play a role in determining whether the four 
economic freedoms are applicable in the first place. And it is also irrelevant 
whether the Member State is primarily competent to regulate certain mat-
ters, as in the field of taxation, healthcare or social policies.

CHALLENGE I: THE INCLUSIVE SINGLE MARKET

But there are possibilities for Member States to justify measures that 
restrict trade and free movement for public interest reasons. And in adopt-
ing harmonization measures ‒ that is, secondary legislation in the form of 
directives or regulations ‒ the EU legislator also has within the context of 
its powers in the field of the internal market the obligation to protect non-
economic interests (see hereafter). The EU Single Market is thus not per se 
biased by a neo-liberal conception of the market. Hence it should be borne 
in mind that ‘the realization of an internal market and the liberalization of 
trade are not ends in themselves, but important tools to increase welfare 
and promote sustainable development’ (Chalmers 1995).

More difficult to assess on the basis of the Treaty provisions is what 
type of internal market the drafters of the Treaties had in mind. Article 
26 TFEU merely includes a definition of the internal market but does not 
say how the internal market should be shaped, how it relates to national 
autonomy and how deregulatory it may be, what the relationship is 
between the internal market and the social market economy, or what the 
role of citizens is more generally in the internal market.
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 General reflections on the exercise of economic rights by EU citizens  7

Integrating Non-Economic Interests and Fundamental Rights of EU 
Citizens into EU Internal Market Law

The role of the Court of Justice in softening the internal market freedoms
Due to the rather unclear and ambiguous Treaty provisions, it has been 
particularly the task of  the CJEU to further clarify the reach and limits 
of  internal market law. Economic rights of  citizens are not absolute, 
neither at national nor at EU level. As Oliver put forward, ‘Article 34 
TFEU [on the free movement of  goods] does not provide for a general 
freedom to trade or the right to the unhindered pursuit of  one’s com-
mercial activities, but is aimed at restrictions on imports’. And, ‘Article 
34 must on no account be confused with article 16 of  the Charter of 
Fundamental Rights’, which lays down the freedom to conduct a busi-
ness. Oliver made this observation in relation to the Court’s judgment in 
the Keck case, in which the Court narrowed down the substantive reach 
of  Article 34 TFEU into national regulatory autonomy by excluding 
national rules, which regulate certain selling arrangements, from its scope 
of  application provided that these rules are non-discriminatory (Oliver 
2011, pp. 1447‒1448).5 Selling arrangements or market circumstances 
rules concern who sells the product (pharmacist) and when (Sundays, 
at night). According to the CJEU such rules are not such as to hinder 
directly or indirectly, actually or potentially, trade between Member 
States (Mortelmans 1991).

Moreover, the EU Treaty framework underlines the relative importance 
of the four freedoms in the Treaty.6 Where EU economic rights of citizens 
clash with other citizens’ rights, which are defended by Member States, and 
citizens invoke their right to trade and free movement before a court, these 
conflicting rights will need to be balanced.

The Treaty and the Court’s case law offer various possibilities for the 
protection of non-economic interests and other fundamental (social) rights 
of citizens within the context of the internal market. Specific derogations 
from the four freedoms are included in the Treaty allowing the Member 
State to uphold measures that seek to protect public policy, public health 
or other specific interests. In addition the CJEU has accepted that over-
riding reasons of general interest (or mandatory requirements), which are 
not explicitly mentioned by the Treaty, may also justify restrictions on free 
movement. Furthermore, the binding EU Charter of Fundamental Rights 
reinforces the importance of fundamental rights at EU level, which include 
civil, political, economic and social rights. The Charter entails an equal 
ranking of fundamental rights and fundamental freedoms,7 as is confirmed 
by Article 52 of the EU Charter, which requires a balancing of conflicting 
fundamental rights according to the principle of proportionality.
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8 EU citizens’ economic rights in action

In its case law, the CJEU developed a ‘scheme’ under which EU eco-
nomic rights can be limited with a crucial role for the principle of propor-
tionality (Weatherill 2015). In a rather extensive and dynamic body of case 
law we see how the CJEU has taken into account public interests, typically 
national values, ethical issues or politically sensitive questions, such as the 
protection of weaker consumers, a regional language or the regulation of 
games of chance.8 Hence we can see that the Court adopts a balancing 
approach wherein, in principle, sufficient weight is given to national values 
and other citizenship rights. This also goes true for other fundamental 
rights, which are also enshrined in the EU Charter of Fundamental Rights, 
such as the freedom of speech, the freedom of assembly,9 human dignity,10 
and the rights to strike and take collective action.11

The approach of the Court thus provides for a correction mechanism 
preventing economic rights becoming too dominant vis-à-vis other citizen-
ship rights; however, in some cases the Court has been accused of too 
easily subsuming other fundamental rights under EU economic rights of 
citizens, which is discussed below.

The role of the EU legislator in softening the internal market freedoms
As Member States still have recourse to exceptions, it is crucial for the 
sustainability of  the internal market that the EU can establish common 
rules. In using Article 114 TFEU – the main legal basis for harmonization 
measures in the field of  the internal market – the EU legislator acts as 
‘respondent to the pre-existing diverse regulatory choices among the 
Member States’ (Weatherill 2015, p. 228). Harmonization of  national 
laws therefore has a dual purpose: it creates a level playing field by 
setting common standards for the internal market, and it provides for (re-
regulatory) protection of  non-economic standards, which were previously 
regulated by Member States. Hence, the very nature of  harmonization 
requires that the EU legislator accommodates non-economic interests 
and other fundamental citizenship rights in internal market legislation. 
This dual nature is further emphasized by Article 114(3) TFEU, explicitly 
calling upon the European Commission to base its proposals upon a high 
level of  environmental and consumer protection, and health and safety 
protection.

In addition the Treaty includes various ‘integration or horizontal 
clauses’, which require the EU legislator to take on board non-economic 
interests in harmonization measures. A well-known example is the environ-
mental integration clause of Article 11 TFEU, demanding that environ-
mental protection requirements must be integrated into the definition and 
implementation of other policies. In a similar vein the Treaty contains an 
integration clause referring to social protection (see below).

M4622-DE VRIES_9781788113458_t.indd   8 27/09/2018   11:50

Sybe de Vries - 9781788113465
Downloaded from PubFactory at 05/24/2023 02:36:44PM

via free access



 General reflections on the exercise of economic rights by EU citizens  9

Lastly, the EU Charter confirms the view that EU internal market law 
is concerned with the protection of other, citizenship interests, and that it 
will have to comply with these interests and fundamental rights. According 
to Article 52 of the EU Charter, conflicting fundamental rights of EU 
citizens need to be balanced. In cases on privacy and data protection the 
CJEU made clear that the margin of discretion for the EU legislator in the 
field of fundamental rights is considerably reduced.12

Difficulties in Creating a More Socially Inclusive Internal Market

Despite the above-mentioned, there continue to be difficulties in embed-
ding economic rights with social rights and values within the current 
internal market context. These difficulties have become particularly notice-
able within the context of the Economic and Monetary Union, where EU 
institutions appear to be quite powerless to protect social rights of citizens 
and combat social inequality and injustice in those Member States that suf-
fered most from the economic and financial crisis (see also Hatzopoulos, 
Chapter 6 in this book; Barnard 2015).

Strong connection between economic and social rights of citizens
Economic and social rights may conflict with each other but also have 
reinforcing economic effects, where income and redistributive policies 
enhance consumption. Social policies, though, burden the market with 
costs and rigidities, whereas free competition produces social injustices 
and social inequalities that damage the civic and social rights of workers, 
the self-employed and even entrepreneurs or competitors (Veldman and 
De Vries 2015, p. 71). To prevent social unrest and instability – and thus 
a backlash of economic rights as well ‒ markets must be interwoven 
into the fabrics of society (Veldman and De Vries 2015; Polyani 1994). 
At the national level social rights are taken into account in defining the 
boundaries of economic rights, and the welfare state addresses negative 
externalities of market mechanisms. But this system is put under pressure 
by the European integration process. The possibility in the EU to sell 
goods and services cross-border, which are produced and marketed under 
the pay and working conditions that apply in the home Member States – 
with limited legislative powers for the EU in the social policy field – has 
fuelled social competition (Verschueren 2015, p. 150). The questions are, 
first, whether the limited extent to which social values and social rights 
have been explicitly interwoven into the EU’s fabric is problematic and 
may threaten the stability not only of national markets but also of the 
EU internal market; and second, whether the Treaty’s current rhetoric on 
the social market economy, equality, social progress and full employment 

M4622-DE VRIES_9781788113458_t.indd   9 27/09/2018   11:50

Sybe de Vries - 9781788113465
Downloaded from PubFactory at 05/24/2023 02:36:44PM

via free access



10 EU citizens’ economic rights in action

would be capable of strengthening the social face of the EU and building 
a more inclusive and fairer Union. In a similar vein, how important in this 
respect are the inclusion of fundamental social rights in the EU Charter 
of Fundamental Rights and policy documents such as, in particular, the 
Commission’s paper on the European Pillar of Social Rights?

The potential of the internal market to reinforce social rights
The creation of a more social Europe was originally not seen as an aim in 
itself, but as strongly linked to the establishment of the common market. 
And the harmonization of levels of social protection and social regulation 
amongst the six founding Member States was not considered as a precondi-
tion for the integration of national markets into a Community-wide inter-
nal market (Veldman and De Vries 2015, p. 72). Rather, the establishment 
of a common market with expected productivity gains in each Member 
State would have improved the living and working conditions of European 
citizens. A number of documents of the European Commission and the 
Council underlined the importance of the social dimension of the internal 
market, such as the Spaak report, which laid ground for the establishment 
of the common market and the European Economic Community. But a 
uniform level of social protection across the Community was not foreseen 
and would not be regarded as desirable (De Schutter 2006, p. 119).

The EEC Treaty also included references to social values, such as the 
improvement of living and working conditions, the principle of equal pay 
for male and female workers (Article 119 EEC), as well as a provision on 
closer cooperation in the social policy field (Article 118 EEC). The idea of 
a pan-European social market economy, to which the EU has committed 
itself  more forcefully since the Treaty of Lisbon through its explicit refer-
ence in Article 3(3) TEU, thus appears to have been present ever since the 
inception of the European Economic Community. This coupling of social 
objectives to the internal market and their recognition as part and parcel 
of economic integration was confirmed by the CJEU in the Defrenne case, 
wherein it held that Article 119 EEC (now Article 157 TFEU) on equal pay 
for men and women, ‘forms part of the social objectives of the Community, 
which is not merely an economic union, but is at the same time intended 
. . . to ensure social progress and the constant improvement of the living 
and working conditions of their peoples’.13 Although this provision was 
included in the Treaty to combat distortions of competition as a result of 
States being given an unfair competitive advantage in industries employing 
a large proportion of women, it can also serve as an example of how eco-
nomic rights of citizens may contribute to the protection of social rights.

Meanwhile, the dual nature of harmonization within the context of 
the internal market allowed the Community legislator to adopt binding 
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 General reflections on the exercise of economic rights by EU citizens  11

 standards on the protection of workers and social welfare. Various direc-
tives were adopted on the basis of Article 100 EEC (now Article 115 
TFEU), like the Directive on the safeguarding of employees’ rights in 
the event of transfers of undertakings or the Directive on the protection 
of employees in case of insolvency of their employer.14 According to 
Weatherill, the measures demonstrate that ‘there has been at times in the 
development of the EU a political readiness to treat the harmonization of 
standards of social protection as a required element within the building 
of the internal market’ (Weatherill 2017, p. 28). But the regulation of 
social rights and values remained eclectic and fragmented, and was seen as 
primarily necessary for a fair competition on the internal market.

The legal and political limits to further strengthen the social dimension of 
the internal market
Despite the ‘social traits’ of the internal market and despite the current 
Treaties, including the social market economy, and the binding EU Charter 
of Fundamental Rights, the development of a substantive social policy at 
EU level meets with political resistance and legal constraints. At the same 
time the Treaty framework and structure plead – and have always pleaded 
– against an aggressive decentralized, deregulated internal market model, 
as both Weatherill (2017) and Oliver (2011) claim.

But the competences granted to the EU to enact legislative, binding 
measures in the social policy field are limited. The internal market legal 
basis of Article 114 TFEU explicitly excludes the possibility to adopt 
harmonization measures in relation to the rights and interests of employed 
persons. Furthermore, the EU has limited powers to pursue a social policy 
on the basis of Article 157 TFEU, although it does allow the EU to adopt 
minimum harmonization measures (Directives) for the protection of 
workers. Other legal bases that are linked to the internal market require 
unanimity, such as Article 115 TFEU or Article 352 TFEU for unforeseen 
cases. In addition, the EU Charter is of little help here as it explicitly states 
in Article 51(1) that it does not establish any new power or task for the EU, 
nor modify powers and tasks as defined in the Treaties.

So far there appears to have been a lack of political will to further pursue 
EU-wide social policies, although the adoption of the European Pillar of 
Social Rights indicates that might well be changing. The challenge, however, 
is how to transform the aspirations as set out in the Pillar into concrete, 
legally binding EU measures, which are not in the first place dictated by 
an economic rationale but by social values and human dignity (http://eulaw  
analysis.blogspot.nl/2017/03/from-austerity-back-to-legitimacy.html).

The current proposal for a revised posting of workers Directive, which 
aims to restore the balance between the free movement of services and 

M4622-DE VRIES_9781788113458_t.indd   11 27/09/2018   11:50

Sybe de Vries - 9781788113465
Downloaded from PubFactory at 05/24/2023 02:36:44PM

via free access



12 EU citizens’ economic rights in action

workers’ protection and thereby to create a fairer, internal labour market, 
constitutes a good illustration of this. The Directive is an example of inter-
nal market legislation, based upon Articles 53(1) and 62 TFEU, whereas 
the proposal also refers to Articles 151 and 153 TFEU on social policy.15

The limited legislative activity of the EU leaves the CJEU the pivotal 
card to decide on clashes between EU economic rights and (nationally) 
protected social rights, which may lead to suboptimal solutions (Veldman 
and De Vries 2015). The reasons for this are various. The scope of applica-
tion of the EU Charter is limited in general, and particularly with respect 
to social rights and principles, which are often framed as ‘principles’ that 
are not judicially cognizable and need further elaboration in legislation 
before they can be relied upon in court.16 Judgments such as Viking and 
Laval on the right to take collective action have been heavily criticized 
for too easily subordinating fundamental social rights to economic rights 
and thereby upsetting the principle of equal ranking for fundamental 
rights and fundamental freedoms. Although these rulings can be seen 
as ‘aberrant’ and ‘out of line with the orthodoxy’ of EU free movement 
law (Weatherill 2015), they do raise concerns about how to establish at 
EU level an equilibrium between conflicting market-making and market-
correcting policies, with social values becoming too easily subsumed under 
economic values.

The limited jurisdiction of the CJEU in interpreting EU internal market 
legislation under the preliminary ruling procedure may entail that the 
Court does not take into account fundamental (social) rights for a variety 
of reasons (De Vries 2015). In the Alemo Herron case, for instance, the 
Court in interpreting the Directive on employees’ rights in the event of 
transfer for undertakings, even relied on Article 16 EU Charter on the 
freedom to conduct a business to emphasize the importance of employers’ 
economic rights under the Directive. The specific aims of this internal 
market legislation are, however, the protection of the rights of employees, 
of workers, which rights are also included in Article 30 of the EU Charter. 
But this provision did not – and could not – serve as a counterweight to 
the rights of private firms under the Directive and Article 16 of the EU 
Charter.17

A way forward
So how could economic rights be more socially embedded in the EU legal 
framework? A structural and drastic solution is to change the Treaty and 
include substantive powers in the social policy field. It is doubtful whether 
this is feasible in the nearby future. A scenario could be that a number 
of Member States decide to strengthen cooperation in the social policy 
field. But considering the extent to which economic and social rights are 
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 General reflections on the exercise of economic rights by EU citizens  13

 intertwined, the question is how divergent these policies should be, also 
with a view to preventing distortions of competition and new barriers to 
the exercise of economic rights of EU citizens. Differentiated integration 
in the social policy field, however, is not new as, for instance, Protocol 
No. 30 on the application of the Charter to Poland and the UK declares 
inter alia that the social rights under Title IV (Solidarity) do not create 
justiciable rights applicable in Poland or in the UK (Barnard and Peers 
2017, p. 251).

Another possibility is offered by the EU’s existing and broad powers in 
the field of the internal market. Re-regulation of social values and social 
rights within the internal market, considering the dual nature of harmoni-
zation, is certainly not impossible. Furthermore, Article 9 TFEU requires 
the EU in defining and exercising its policies to safeguard an adequate 
level of social protection. Of course, the existence of political will is cru-
cial. The positive outcome of the debate within the European Parliament 
and the Council on the revision of the posting of workers Directive shows 
that may not be merely illusory any more.18

Once obvious references to social rights and principles have been 
included in secondary EU legislation, it will be easier for the Court to take 
these into account when faced with difficult questions of interpretation. 
Hence the CJEU should not, contrary to its approach in Alemo Herron, 
‘use’ the EU Charter to upset the balancing exercise, which is carried out 
by the legislator (Barnard 2015, p. 183).

Furthermore, more account should be taken of the structural differences 
that exist between national social systems at the level of policy-making 
and in the case law of the Court. The EU Charter and the social rhetoric 
in the Treaty should be reflected more in the Court’s case law. The social 
rights and principles enshrined in the Charter of Fundamental Rights may 
constitute a counterweight to economic rights. Here, there is reason for 
optimism, considering the inclusive narrative of free movement case law 
and the analytical scheme that is usually applied to EU free movement law 
(Weatherill 2015).

Finally, in order to further socially embed economic rights, one could 
also think of promoting the collective dimension of these rights and 
horizontal subsidiarity. Rather than continuing to focus on individual 
economic rights of its citizens, on liberalization, privatization and free 
competition, the European Union could also choose to more actively 
protect and pursue public services, general interests or common goods.
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14 EU citizens’ economic rights in action

CHALLENGE II: PRESERVING COHERENCE IN THE 
FACE OF LURKING DISINTEGRATION

Differentiated integration is not a new phenomenon, but had already found 
its way into the fabric of the European Union, of which Schengen for the 
field of the free movement of persons and the Economic and Monetary 
Union are perhaps the most noticeable examples. In addition, the pos-
sibility for Member States to go further, to proceed with measures ‒ which 
could otherwise not be adopted ‒ via the route of ‘enhanced cooperation’, 
is also an illustration of differentiated integration. These alternatives are 
generally regarded as the result of increasing heterogeneity of economic, 
social and political conditions of Member States (Barnard and Peers 2017, 
p. 136). Opt-out arrangements for Member States fit into this development 
as well.

Against this increasingly heterogeneous background, the unity of the 
internal market ‒ and, strongly related to this, the unity of EU law – seems 
to stand out. Fragmentation must be prevented, since it would undermine 
the EU legal order and the unity of the internal market (Prechal 2006, 
p. 14). Enhanced cooperation, for instance, must thus meet stringent legal 
requirements, including the requirement that it must not undermine the 
internal market (Barnard and Peers 2017). In response to the idea that the 
UK should remain in the internal market, but only in respect of the free 
movement of goods and services, the European Commission repeatedly 
stated that the EU Single Market and its four freedoms are indivisible. In 
the words of Donald Tusk, the President of the European Council, there 
are no cakes on the table but there will be salt and vinegar instead. Being 
part of the Single Market means that one also has to accept the free move-
ment of persons. But is the internal market indeed characterized by a large 
degree of unity, or for that matter homogeneity, and are the four freedoms 
indivisible?

Coherence Between the Four Freedoms

Let us first look at a number of legal and societal developments which 
support the idea of a unified or homogeneous internal market. According 
to Article 26 TFEU the internal market shall comprise an area in which 
the free movement of goods, persons, services and capital is ensured. For 
all freedoms, the key principles of free movement and non-discrimination 
have been further elaborated and explained in the case law of the CJEU 
and in EU legislation. The free movement of economically active persons, 
including workers, has always been considered crucial for the establishment 
and functioning of the internal market ever since the inception of the EEC. 
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However, a common labour market was not (explicitly) foreseen in the 
Treaty (Lewin 1965, p. 300).

Looking at the case law of the CJEU there is a considerable degree of 
coherence in the way in which the free movement rules are interpreted 
(Shuibhne 2013; De Vries 2006, p. 332). This process of coherence has 
carried on through essentially three stages. Firstly, the four freedoms 
have a broad material and personal scope of application. Due to a broad 
interpretation of the concept of economic activity by the CJEU, which 
may include the provision of healthcare, gambling services, collective 
actions by trade unions or the provision of abortion, hardly any area of 
socio-economic policies escapes the applicability of the four freedoms 
(Weatherill 2017, p. 5). Furthermore, even acts by non-state actors that are 
discriminatory or restrict free movement may, under certain conditions, 
be directly challenged on the basis of the free movement rules before a 
national court, which is referred to as horizontal direct effect. However, 
this possibility has not been accepted for the free movement of goods, at 
least not explicitly.19

Secondly, the four freedoms prohibit both discriminatory and non-
discriminatory restrictions on trade and free movement. The market 
access-based test has emerged as a key test for all freedoms, whereby 
the CJEU has gone beyond granting EU citizens a mere right to equal 
treatment by also prohibiting national restrictive measures which prevent 
citizens from obtaining market access in another Member State (Barnard 
2016). This has been an important step towards removing barriers to the 
creation of a (true) Single Market where persons and services can, in 
principle, move freely.

Thirdly and lastly, the Court has developed for all four freedoms a ‘rule 
of reason’ for mandatory requirements, which are in the public interest and 
which allow Member States, in addition to the possibilities that the Treaty 
exceptions already offer, to deviate from the four freedoms under certain 
conditions (see above). This gives Member States ample possibilities to 
protect public interests and national values. Regulatory diversity can thus 
be upheld either under the Treaty exceptions or under the case law-based 
exceptions.

The consequence of this development towards more coherence in the 
Court’s case law is that it is increasingly irrelevant how an activity or situ-
ation should be classified, under goods, services, persons or capital, since 
their legal consequences are (almost) identical. Differences relating to the 
specific nature of the economic factors involved can be taken into account 
under the exceptions and particularly the ‘rule of reason’ case law of the 
Court.

There are also other arguments which support a high degree of  coherence 

M4622-DE VRIES_9781788113458_t.indd   15 27/09/2018   11:50

Sybe de Vries - 9781788113465
Downloaded from PubFactory at 05/24/2023 02:36:44PM

via free access



16 EU citizens’ economic rights in action

between the four freedoms. As the European Commission in its White 
Paper on the Future of Europe (2017, p. 10) observes, the digitization of 
society blurs the lines between workers and the self-employed, goods and 
services, or consumers and producers. Dividing lines between the four fac-
tors of production become increasingly blurred. At the same time, though, 
there have been pleas by academics, several organizations, Member States 
and the European Commission to add a fifth freedom to the internal 
market: the freedom of movement of data, which is particularly relevant 
for the UK’s relatively strong digital economy.20 The importance of free 
movement of data within the context of the (digital) Single Market can 
hardly be underestimated.

Differentiation and Fragmentation

In contrast with the foregoing, though, there are signs indicating that 
the internal market is more diverse and heterogeneous. According to 
Weatherill, in his paper on several internal markets, ‘the character of 
the internal market is neither unambiguous nor homogeneous – legally, 
economically or politically’ (Weatherill 2017, p. 2). He refers to a number 
of developments in EU law that reveal a ‘kaleidoscope’ of different pat-
terns, sector by sector, and an increasingly less homogeneous internal 
market (Weatherill 2017, pp. 2, 8). Nic Shuibhne identifies four key drivers 
of fragmentation in EU free movement case law: proliferation of the tests 
and concepts underpinning the four freedoms; the multiple and unset-
tled objectives of the internal market; the realization of the protection 
of fundamental rights; and the structure of the Court (Shuibhne 2013, 
pp. 41‒62).

Technological developments and digitalization pose new challenges 
to the (digital) internal market. On the one hand, as the lines between 
goods, services and persons are blurring, these developments may 
reinforce the unity of  the internal market. On the other hand, there may 
be less emphasis on mobility and free movement as neither consumers 
nor businesses will have to use wide-reaching mobility rights to engage 
in cross-border trade, which may well fit in a ‘commuting model’.21 And 
the digital internal market raises important concerns about citizens’ 
rights to protection of  personal data, the right to protection of  intel-
lectual property, and the freedom of speech and information.22 The 
following examples reveal a more ambiguous and fragmented internal 
market than we might expect.

Firstly, whereas it has been accepted in the case law of the CJEU that the 
free movement of persons and services may apply under certain conditions 
in horizontal situations, which means that the freedoms can be invoked by 
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citizens vis-à-vis other citizens and private parties, this is different for the 
free movement of goods, which provision has not explicitly been granted 
horizontal direct effect.23

Secondly, looking at the substantive scope of application, the Court 
in the above-mentioned Keck case has placed certain types of national 
measures beyond the scope of application of the free movement of goods 
provision.24 This limits the reach of the free movement of goods provision 
to national regulatory choices in matters that are truly local. But the CJEU, 
ever since Keck, has not only struggled to uphold its often criticized and 
rather formalistic line of reasoning, but it has also not delivered a similar 
judgment in respect of the other freedoms (Weatherill 2017, 1996; De Vries 
2009, p. 125).

Looking more specifically at the free movement of workers, even though 
the Court endorsed a market access approach in the Bosman case,25 
the focus seems to be laid more on the principle of non-discrimination. 
Furthermore, in practice and particularly since the extension of the EU 
eastwards, due to the differences between the labour markets, access to 
these markets also differs considerably across the EU. As bEUcitizen 
research has shown, due to all kinds of legal but mostly practical, bureau-
cratic and linguistic barriers, the free movement of workers or profession-
als within the internal market is particularly problematic (Pennings and 
Seeleib Kaiser 2017).

Thirdly, with regard to the exceptions to the four freedoms, the CJEU 
adopts a differentiated approach in the sense that Member States enjoy dif-
ferent degrees of discretion under the justification grounds. Certain values 
are considered more important than others, such as public health,26 or in 
certain policy fields Member States are primarily competent to regulate 
these matters (De Vries 2006). As stated above, though, when it comes to 
social rights and the protection of workers’ interests, the Court has, at least 
so far, been less forbearing.27

Fourthly, the EU Charter may be a source of proliferation and frag-
mentation. The Charter mandates the integration of public values and 
fundamental rights into EU internal market law (Weatherill 2017, p. 16) 
and may constitute an important counterweight to the four economic free-
doms (De Vries 2015, p. 242). But the economic rights of the EU Charter 
such as the freedom to conduct a business or the right to property, which 
according to the CJEU constitute a specific amplification of fundamental 
economic rights, may also reinforce or broaden the scope of the four 
economic freedoms.

The EU Charter plays an important role in the interpretation of  EU 
legislation, which may lead to an overstretching of  economic freedoms 
and rights. This happened in the above-mentioned Alemo Herron case, 
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18 EU citizens’ economic rights in action

where the Court focused on the freedom to conduct a business in inter-
preting the transfer of  undertakings Directive and thereby sidelined the 
right to workers’ protection, which was a specific aim of the Directive 
and could serve as a counterweight. This brings me to another problem, 
which relates to the limited scope of  application of  the EU Charter and 
the Court’s limited jurisdiction. National measures can only be assessed 
under the EU Charter if  they fall within its scope of  application.28 Due to 
the broad legislative powers of  the EU in the field of  the internal market, 
fundamental rights that have a close nexus to the internal market, such 
as the right to data protection, the right to (intellectual) property, the 
freedom to conduct a business, or media pluriformity, could be embraced 
much more easily by the EU legislator than other fundamental rights. 
In addition, in a preliminary ruling procedure before the CJEU certain 
fundamental rights, which are not covered by the relevant EU legislation, 
remain out of  sight. An example is the Court’s judgment in Google Spain, 
where in interpreting the data protection Directive hardly any attention 
is given to the freedom of speech or freedom of information, or the 
economic rights of  Google. The central question relates to Mr Costeja 
González’s request to order Google Spain SL and Google Inc to withdraw 
personal data relating to Mr Costeja González from its index and to 
prevent access to the data in the future. In particular, he wanted the links 
to two pages of  the La Vanguardia newspaper to be removed, in which an 
announcement mentioning his name appeared for a real-estate auction 
connected with attachment proceedings for the recovery of  social security 
debts. The Court even held that the rights to privacy and protection of 
personal data as enshrined in Articles 7 and 8 of  the EU Charter ‘over-
ride, as a rule, not only the economic interest of  the operator of  the search 
engine but also the interest of  the general public in finding that informa-
tion upon a search relating to the data subject’s name’.29 The problem is 
thus (almost) exclusively viewed through the lens of  the data protection 
Directive. In other words, the EU Single Market framework allows the 
ECJ to provide for a far-reaching right to protect personal data, which 
in principle deserves approval, although possibly at the cost of  other 
fundamental rights such as the freedom of expression or the freedom to 
receive information (De Vries 2015).

Fifthly, the human rights dimension in the field of the free movement 
of persons and citizenship is more visible than in the fields of goods 
and services (Prechal and De Vries 2009, p. 16). ‘Natural persons are 
not mere economic units and must be treated with dignity’ (Oliver 2011, 
p. 1426), which may entail a different judicial and legislative approach. 
In order to assess whether the substance of EU citizens’ rights has been 
undermined, fundamental rights, such as the right to family life and the 
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rights of the child, inevitably need to be taken onboard. This may explain 
why in the field of citizenship, the Court has developed its own strand of 
case law including a ‘new’ test, which has in some cases been applied in 
internal situations where normally EU law and the four freedoms do not 
apply (Van Eijken and De Vries 2011). Finally, with respect to the EU’s 
legislative activity, a rather blurred and heterogeneous picture arises, since 
due to various levels of legislative intensity or different harmonization 
techniques, for example minimum harmonization vis-à-vis total harmoni-
zation, the integration of the markets in goods, services or persons varies 
considerably (Weatherill 2017).

Coherence is Essential

Despite the above-mentioned ambiguity and (lurking) fragmentation 
in EU internal market law, coherence is essential as the four economic 
 freedoms form part of a coherent whole and serve the same end: the 
creation of the Single Market (Oliver 2011, p. 1426). Coherence is also 
important as it leads to more legal certainty and uniformity in the field 
of free  movement. A coherent case law practice contributes to the rule of 
law and the avoidance of arbitrary decision-making, and is considered as 
belonging to institutional responsibility of the Court of Justice (Shuibhne 
2013).

Furthermore, politically the four freedoms are considered indivisible. 
According to Weatherill:

the EU is and always has been about more than market-making. In October 
2016 Martin Schulz, at the time the President of the European Parliament, 
captured the mood: ‘I refuse to imagine a Europe where lorries and hedge funds 
are free to cross borders but citizens are not’. This does not mean identical 
treatment sector-by-sector, but it does entail a political commitment not to 
accept priorities or hierarchies that entrench divisions between the freedoms. 
(Weatherill 2017, p. 43)

Divergences are allowed as there are ‘differences between the freedoms, 
which are inherent in life and in the Treaty’ (Oliver 2011, p. 1426); however, 
they should be unnecessary, and undermine the unity of the internal 
market. This unity has been essential for the development and protection 
of fundamental economic rights of citizens, for the right of citizens to 
develop themselves economically and socially within the single area of the 
internal market (Barents 2013).
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20 EU citizens’ economic rights in action

CONCLUSION

The two major challenges for economic rights of  citizens ‒ that is, the 
creation of  an inclusive internal market, and the prevention of  fragmenta-
tion and division between the four freedoms ‒ are ultimately related. After 
all, according to Nic Shuibhne, one of  the key drivers for fragmentation 
relates to the unsettled objectives of  the internal market: ‘what kind of 
internal market is the Union trying to establish?’ (Shuibhne 2013, p. 43). 
The Treaty of  Lisbon and the binding EU Charter make it clear that the 
EU Single Market should not be pictured as a narrowly defined trade 
project, as it embraces public and social values, and fundamental rights. 
And this means that it is hard to envisage an internal market without 
persons and citizens.

There are various possibilities within the current Treaty framework to 
strengthen the social face of the EU. The revision of the posting of work-
ers Directive together with the policy initiatives of the EU, including the 
European Pillar for Social Rights, show that there is a growing political 
willingness to implement the idea of the social market economy. This 
is crucial for the viability of EU citizens’ economic rights. But more is 
needed. At the outer end of the spectrum lies the outdated institutional 
structure of the EU with limited competences in the social policy field, 
which may have to be redesigned. Meanwhile, though, the EU institutions 
and particularly the CJEU should preserve coherence in the application of 
EU law and the unity of the internal market, which after all brings together 
the legal, economic and political order within the EU and recognizes the 
EU’s vocation beyond trade liberalization (Weatherill 2017).
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