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2. ‘Governance’ as the meeting place of EU 
law and politics
Paul James Cardwell

1. INTRODUCTION

The EU is an almost unique supranational experiment in fusing political aims with 
legal tools of integration. Whilst disciplinary boundaries have led scholars from 
different traditions to examine the EU from within established paradigms, the extent 
to which the EU as a maturing polity eschews traditional analysis has led to a search 
for a more appropriate vocabulary and terms for analysing and understanding it. The 
language of ‘governance’ was by no means created for the purposes of analysing the 
EU, but it has proved incredibly persuasive and increasingly commonplace.

Nevertheless, whilst convenient, the use of ‘governance’ is not always straight-
forward. Whether applied to the EU, to nation states or even at the global level, 
‘governance’ encapsulates a variety of potential meanings. Its use is not restricted to 
scholarship as it has been co-opted in official discourse too. ‘Global Governance’ has 
been part of the lexicon since at least the 1980s,1 with variants such as corporate gov-
ernance emerging in other spheres during the same time. For legal scholars, ‘global 
governance’ can signify the emergence of a nascent ‘global law’ which includes, but 
is not limited to, international law.2 For EU legal scholars, global governance finds 
a home in the EU Treaty, although this does not come with a definition.3

The use of ‘governance’ in EU studies, and by the EU institutions themselves, 
fulfils a distinct need. First, it can encapsulate the fusion of integration via legal 
means, including where law sits alongside measures or instruments which are the 
result of political bargaining. In this respect, the disciplinary traditions are largely 
bridged by using governance as a helpful, catch-all term.

Second, governance also helps to incorporate the rise of instruments whose legal 
and political effects are not adequately defined. Some of these, such as the Open 
Method of Coordination (OMC), have evolved into much more formal instruments 

1 R Wilkinson, ‘Global Governance: A Preliminary Interrogation’, in R Wilkinson and S 
Hughes (eds), Global Governance: Critical Perspectives (Routledge 2002).

2 See E Fahey, Introduction to Law and Global Governance (Edward Elgar Publishing 
2018) 13.

3 Article 21(2) TEU: ‘The Union shall define and pursue common policies and actions, 
and shall work for a high degree of cooperation in all fields of international relations, in order 
to: … (h) promote an international system based on stronger multilateral cooperation and good 
global governance’.
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and become ‘regularised’, including via judicial review challenges in the Court.4 
Even so, there is still a raft of instruments which sit somewhere between the formal 
and the informal. ‘Governance’, helpfully, catches these and brings them together 
without being overly concerned with categorisation.

Third, the official adoption of governance can partly be explained by its connota-
tions. ‘Good governance’ is now a frequently used descriptor. ‘Bad governance’ is 
almost unheard of. So, even without ‘good’, the nature of governance is imbued with 
positive connotations, including the search for ‘better governance’.5 This finds a par-
allel within scholarship and especially the enthusiasm with which ‘new governance’ 
was welcomed in EU studies during the 2000s and the wealth of literature dealing 
with it. Inherent in these debates is the idea that governance means something more 
but is intrinsically linked with democracy, legitimacy and accountability.6

The purpose of this chapter is to consider whether ‘governance’ is still a useful 
way of encapsulating the law and politics of the EU. In doing so, the question arises 
whether governance appropriately characterises what the EU does and how it does it, 
and whether the co-option of its use by EU institutions risks skewing what the term 
implies.

2. GOVERNANCE: ORIGIN AND MEANING OF A 
(CONTESTED) TERM

The use of ‘governance’ is now so widespread that it is easy to forget that the term 
was hardly used before the 1980s.7 Its rise can be attributed to a number of factors, 
also reflecting the different ways in which it is used. But common to all interpreta-
tions in the use of governance in relation to public or state powers are the limitations 
associated with ‘government’ and the idea of change or something ‘new’ in how 
society is governed.8 In the 1980s – in Western democracies at least – this was 
certainly the case in many societies undergoing transformative changes following 
the post-war order.9 The European Union was an integral part of those changes for 
citizens in Western Europe and – as the decade closed – the strong possibility that it 
would be part of the picture for citizens in Eastern Europe too.

4 See E Korkea-aho, Adjudicating New Governance: Deliberative Democracy in the 
European Union (Routledge 2015) 88–91.

5 For example, C Hood and D Heald (eds), Transparency: The Key to Better Governance? 
(Oxford University Press 2006).

6 J Tallberg, K Bäckstrand and JA Scholte (eds), Legitimacy in Global Governance: 
Sources, Processes, and Consequences (Oxford University Press 2018).

7 C Offe, ‘Governance: An “Empty Signifier”?’ (2009) 16 Constellations 550.
8 RAW Rhodes, ‘The New Governance: Governing with Government’ (1996) 44(4) 

Political Studies 652.
9 D Levi-Faur, ‘From Big Government to Big Governance?’ (2011) 35 Jerusalem Papers 

in Regulation and Governance 7.
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The term ‘governance’ was particularly apt for a Union where the institutional and 
law-making format does not map onto the existing model of a nation state. Strong 
resistance has often been expressed on occasions where it has been suggested a nation 
state provides a template. Margaret Thatcher’s ‘No. No. No’ speech is perhaps 
one of the more famous examples.10 But given the importance of EU institutions, 
law-making and coordination in a growing array of fields, the attractive qualities of 
governance came to the fore. As a means of accurately characterising a set of institu-
tional relationships, law- and policy-making tools that similarly do not map directly 
onto equivalents in nation states and so on, governance fitted the bill. Whether or not 
this amounted to a fundamental shift beyond the nation state in terms of sovereignty 
– and whether such shift is permanent – is still a matter for debate.11 But at the very 
least, the EU represented a coalescence of more or less familiar features which had 
a collective meaning of something beyond ‘government’. Hence, governance began 
its path towards adoption within mainstream scholarship in the EU and in official 
recognition via its use by the EU institutions themselves.

Governance also offered the possibility for legal scholars to engage with the poli-
tics of EU decision-making. Doctrinal accounts of EU law have always been a central 
source of understanding the legal effects within both the EU’s and Member States’ 
legal orders and in particular how the role of the Court of Justice has shaped these 
effects. But even without considering the emergence of ‘new governance’ (explored 
below), a growing body of scholarship in the 1980s was concerned with the dynamics 
of law-making as much as the traditional patterns of how legislation is made, and 
how it is enforced by the courts. That is not to say that legal scholars were unaware 
of or immune to how legislation in the EU (or any other) context emerges, but that 
the future horizon where EU law begins to become more institutionally complex and 
involving a wider range of bodies than had previously been the case started to emerge 
more clearly.12 This has been particularly acute in areas where EU competences were 
not extensive and where coordination sat alongside (limited) legislative measures.

The rise in EU agencies as autonomous actors is an example of this institutional 
dimension of change,13 the extent of which has prompted the Commission to call for 

10 In a statement to the House of Commission, she said: ‘The President of the Commission, 
Mr Delors, said at a press conference the other day that he wanted the European Parliament to 
be the democratic body of the Community, he wanted the Commission to be the Executive and 
he wanted the Council of Ministers to be the Senate. No. No. No.’ Hansard HC vol 178 col 873 
(30 October 1990).

11 W Wallace, ‘Post-sovereign Governance’, in H Wallace, W Wallace and M Pollack 
(eds), Policy-Making in the European Union (5th edn, Oxford University Press 2005).

12 See the contributions in J Shaw and G More (eds), The New Legal Dynamics of 
European Union (Clarendon Press 1995).

13 G Majone, ‘The New European Agencies: Regulation by Information’ (1997) 4(2) 
Journal of European Public Policy 262; M Groenleer, The Autonomy of European Union 
Agencies (Eburon 2009); M Egeberg and J Trondal, ‘Researching European Union Agencies: 
What Have We Learnt (and Where Do We Go from Here)?’ (2017) 55(4) JCMS: Journal of 
Common Market Studies 675.
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greater clarity in the vision for and role of agencies.14 The multiplication of agencies 
as examples of new institutional actors with varied roles, legal standing and relation-
ships with other institutions (including via networks and their own interest groups)15 
provides fertile soil for analysis but also a confused picture of governance.16 The 
growth in agencies is not limited to the governance of the EU17 but there are par-
ticular issues in the concurrent centralisation and decentralisation processes within 
a supranational polity.18 The institutional diversity is also reflected in the increasingly 
diverse set of instruments at the disposal of the institutions. Even before considering 
new modes of governance, the Treaty on European Union introduced measures such 
as common actions in the second and third ‘pillars’ of the Common Foreign and 
Security Policy (CFSP) and Justice and Home Affairs (JHA). These were not mere 
equivalents to the regulations and directives familiar to the ‘core’ of EU law-making 
in the first pillar, but measures whose legal effects were uncertain and untested. 
Even at this formal level, ‘governance’ (and consequently describing the EU as a 
‘system of governance’)19 encapsulated the description of a rich variety of measures 
without being overly concerned with the precise legal effects of each of the methods. 
Barnard neatly captures the gradual shift within employment policy from the Treaty 
of Amsterdam as

the shift from the creation of employment law to the creation of employment policy, with 
the introduction of the Employment Title characterized by its emphasis on intergovern-
mental cooperation through the Open Method of Coordination (OMC) in the European 
Employment Strategy (EES). While the epithet OMC was not used by the Amsterdam 
Treaty, the tools of OMC (guidelines, benchmarking, peer review) were very much to the 
fore.20

The Commission’s White Paper on Governance (2000) received an extraordinary 
amount of scholarly attention for a paper which considered in the abstract the evo-

14 European Commission, ‘European agencies – the way forward’ COM(2008)135 final, 9.
15 R Dehousse, ‘Regulation by Networks in the European Community: The Role of 

European Agencies’ (1997) 4(2) Journal of European Public Policy 246; I Pérez Durán, 
‘Interest Group Representation in the Formal Design of European Union Agencies’ (2018) 
12(2) Regulation & Governance 238.

16 M Egeberg, J Trondal and NM Vestlund, ‘The Quest for Order: Unravelling the 
Relationship Between the European Commission and European Union Agencies’ (2015) 
22(5) Journal of European Public Policy 609.

17 See, inter alia, M Shapiro, ‘The Problems of Independent Agencies in the United States 
and the European Union’ (1997) 4(2) Journal of European Public Policy 276.

18 M Everson, G Majone, L Metcalfe and A Schout, The Role of Specialised Agencies in 
Decentralising EU Governance (EIPA 1999).

19 PJ Cardwell, EU External Relations and Systems of Governance: The CFSP, 
Euro-Mediterranean Partnership and Migration (Routledge 2009) 36–37.

20 C Barnard, ‘Social Policy Revisited in the Light of the Constitutional Debate’, in 
C Barnard (ed), The Fundamentals of EU Law Revisited: Assessing the Impact of the 
Constitutional Debate (Oxford University Press 2007) 114.
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lution of how the EU works.21 Much consideration has been focussed on what the 
text said (even implicitly) – and what the Commission’s motives were for saying 
it. This is, in a sense, also revealing in terms of what governance means and how it 
intrinsically linked to the way in which institutional dynamics are subject to change. 
For the Commission’s role as the sole proposer of EU legislation (regulations and 
directives), any suggestion that this might be weakened by widening the scope of 
what ‘counts’ in European governance can be understood as being (institutionally) 
defended. For example, the paper pointed to aims to ‘[b]ring greater flexibility into 
how Community legislation can be implemented in a way which takes account of 
regional and local conditions’;22 ‘[s]implify further existing EU law and encourage 
Member States to simplify the national rules which give effect to EU provisions’;23 
and ‘[p]ublish guidelines on collection and use of expert advice, so that it is clear 
what advice is given, where it is coming from, how it is used and what alternative 
views are available’.24 All of these are laudable but largely revolved around improv-
ing the status quo of law-making. Nevertheless, without revisiting the whole of the 
debate that the White Paper launched, it is also important to note that governance 
here is primarily related to how the EU uses its powers, and making explicit the link 
between those powers and citizens. In the terms of the White Paper, the goal ‘is to 
open up policy-making to make it more inclusive and accountable’ and increase 
effectiveness.25 In other words, it is used in a way which is almost indistinguishable 
from ‘good’ governance. This is further reflected in the Commission’s own definition 
of governance in the White Paper as ‘rules, processes and behaviour that affect the 
way in which powers are exercised at European level, particularly as regards open-
ness, participation, accountability, effectiveness and coherence’.26

It is difficult to say with certainty whether the original uses of governance were 
centred on its descriptive qualities, including insofar as the EU was concerned. In any 
event, applying the use of the terminology of ‘governance’ necessarily indicates a way 
of thinking about the kind of things that matter in decision-making, legal-institutional 
dynamics and departures from ‘traditional’ paradigms. Nevertheless, a variety of 
governance approaches have emerged since the 1990s in EU studies which chal-
lenged existing thinking and offered greater possibilities for cross-disciplinary 
endeavours in the meeting places of law and politics. Many of these coalesced around 
the ‘new governance’ and ‘new modes of governance’ agendas, which are the subject 
of the following section.

21 European Commission, ‘European Governance: a White Paper’ COM(2001) 428 final. 
The White Paper is also discussed in the chapter by Everson in this volume.

22 Ibid, 4.
23 Ibid, 5.
24 Ibid, 5.
25 Ibid, 8.
26 Ibid, 8.
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3. THE EXPLOSION OF ‘GOVERNANCE’ IN EU 
STUDIES

Governance quickly gained interest and acceptance in the study of the EU.27 Legal 
scholars began to look beyond dominant paradigms of ‘integration through law’ to 
consider new institutional phenomena and pose interesting questions about whether 
the accepted forms of law-making in the EC/EU (the ‘Community method’) were the 
only, or most appropriate, means to fulfil objectives.28 For a generation of scholars 
in the 1990s and since, using the language of governance helped overcome debates 
about the dividing lines between law and policy, and the effect to which the latter 
matters (for lawyers). More pertinent was the effect the discussion of ‘governance’ 
had on transcending debates about what counts as ‘hard’ and ‘soft’ EU law, and why 
this matters. As Armstrong has summarised, continued emphasis on classifying tools, 
instruments or measures as ‘hard’ or ‘soft’ carried the risk of reductionism and ignor-
ing pluralisation of (potentially important) aspects of governance.29 Although coher-
ent definitions of soft law in the EU context were developed,30 if everything which 
is not regarded as legally binding is treated as ‘soft’ law, then the latter becomes an 
overwrought category that cannot capture important variations.31

The gradual move away from considering EU law through prisms of either inter-
national law or national legal systems – as earlier generations had done – meant that 
deeper consideration could be given to phenomena such as post-legislative guidance32 
and guidelines.33 Other measures appeared less ‘concrete’, such as benchmarking and 
mainstreaming, and spoke to cross-cutting, less policy-specific aims, such as gender 
equality. Together, these phenomena and our understandings of them contributed to 

27 The increasing dominance of the English language in EU studies has also played a role. 
The translation and degree of acceptance of ‘governance’ in other European languages has 
varied. In French, ‘gouvernance’ has been regarded as an ‘Anglo-Saxon concept’ (G Cornu, 
Vocabulaire juridique (2nd edn, PUF 2009)).

28 C Möllers, ‘European Governance: Meaning and Value of a Concept’ (2006) 43 
Common Market Law Review 313.

29 KA Armstrong, ‘The Character of EU Law and Governance: From “Community 
Method” to New Modes of Governance’ (2011) 64 Current Legal Problems 179, 206.

30 Of particular note is Senden’s definition of soft law as ‘rules of conduct that are laid 
down in instruments which have not been attributed legally binding force as such, but nev-
ertheless may have certain (indirect) legal effects, and that are aimed at and may produce 
practical effects’. L Senden, Soft Law in European Community Law (Hart 2004) 3. 

31 Armstrong (n 29) 208. For further discussion of soft law, see the chapters by Terpan and 
Saurugger, Alexandris Polomarkakis, and Zahn in this volume.

32 J Scott, ‘In Legal Limbo: Post-Legislative Guidance as a Challenge for European 
Administrative Law’ (2011) 48 Common Market Law Review 329.

33 S Vaughan, ‘Differentiation and Dysfunction: An Exploration of Post-Legislative 
Guidance Practices in 14 EU Agencies’ (2015) 17 Cambridge Yearbook of European Legal 
Studies 66.
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a transformation of EU law to EU governance.34 The oft-highlighted danger was that 
the ‘fuzziness’ associated with such measures risked the charge of their existence 
being mere ineffective window-dressing.35 More recent analysis has considered ways 
in which aims can be translated into more visible instruments, such as impact assess-
ments,36 or the effect to which interests seen as competing or even incompatible can 
be brought together.37 As such, some of these ‘new’ governance modes are difficult 
to consider as either ‘hard’ or ‘soft’ law since they may exert pressures on actors to 
act in certain ways, without recourse to formal enforcement.

The enforceability point has been at the heart of the debate as to what attention 
should be paid to instruments or tools that lack any substantive link to enforcea-
bility, particularly as the Court of Justice has itself stated that soft law ‘cannot be 
regarded as having no legal effect’.38 Trubek and Trubek argued against dismissing 
new modes of governance due to their supposed unenforceability.39 They posited 
instead that the new modes may ‘work to bring about change’ as a result of processes 
including shaming, diffusion through mimesis or discourse, deliberation, learning 
and networks.40 Law and legal instruments as typically conceived do not always 
necessarily change behaviour and even the relationship between the courts and new 
modes of governance is now understood to be not as distant as once thought.41 These 
varied means by which change can occur demonstrate that new modes of governance 
employ a multitude of means at their disposal which may seek to fulfil goals in a less 
direct, more abstract way and through multiple, complex institutional frameworks. 
Although the debate has been strongly centred on the internal sphere of governance, 

34 M Dawson, New Governance and the Transformation of European Law: Coordinating 
EU Social Law and Policy (Cambridge University Press 2011).

35 C Booth and C Bennett, ‘Gender Mainstreaming in the European Union: Towards 
a New Conception and Practice of Equal Opportunities?’ (2002) 9(4) European Journal of 
Women’s Studies 430.

36 S Smismans and R Minto, ‘Are Integrated Impact Assessments the Way Forward for 
Mainstreaming in the European Union?’ (2017) 11(3) Regulation & Governance 231.

37 For example, J Zeitlin and B Vanhercke, ‘Socializing the European Semester: EU Social 
and Economic Policy Co-ordination in Crisis and Beyond’ (2018) 25(2) Journal of European 
Public Policy 149.

38 Case C-322/88 Grimaldi v Fonds des maladies professionnelles ECLI: EU: C: 1989: 646. 
For analysis of the line of case law starting with Grimaldi, see: O Stefan, ‘European Union Soft 
Law: New Developments Concerning the Divide Between Legally Binding Force and Legal 
Effects’ (2012) 75(5) Modern Law Review 879; E Korkea-aho, ‘National Courts and European 
Soft Law: Is Grimaldi Still Good Law?’ (2018) 37 Yearbook of European Law 470.

39 DM Trubek and LG Trubek, ‘Hard and Soft Law in the Construction of Social Europe: 
The Role of the Open Method of Coordination’ (2005) 11(3) European Law Journal 343, 356.

40 Ibid, 356.
41 See, for example, J Scott and S Sturm, ‘Courts as Catalysts: Rethinking the Judicial 

Role in New Governance’ (2007) 13 Columbia Journal of European Law 565; E Korkea-aho, 
Adjudicating New Governance: Deliberative Democracy in the European Union (Routledge 
2015); TK Hervey, ‘Adjudicating in the Shadow of the Informal Settlement?: The Court of 
Justice of the European Union, “New Governance” and Social Welfare’ (2010) 63 Current 
Legal Problems 92.
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valuable perspectives were developed on how governance frameworks operate 
within the EU’s neighbourhood via the formal and informal promotion of rules and 
persuasive fora.42

During the early to mid-1990s, EU scholarship in political science underwent both 
institutionalist and governance ‘turns’. Bulmer noted in 1994 that analysis of the EU 
had drawn on International Relations (IR) scholarship, but adopting a ‘toolkit’ helped 
identify how governance works in different areas of EU activity.43 This is reflective 
of the general rejection of understanding EU polities primarily through the lens of 
centralised, formal procedures – including legislative processes.44 Jachtenfuchs, in 
2001, considered the extent to which governance could provide a theory of European 
integration – concluding that such a thing would be neither feasible nor desirable.45 
Rather, the opportunity provided by governance was to incorporate the applica-
tion of theories beyond IR to the EU, as the EU ‘is the place where fundamental 
developments that are transforming the possibilities of effective and responsible 
governance are probably stronger than elsewhere’.46 Despite the absence of a single 
theoretical framework, the governance approach to the study of the EU was taken to 
mean the search for where power lies. It closely linked to the idea that governance 
can – or should – be better. The role of the European Parliament as a component in 
the legitimacy/oversight dimension of governance had long since been highlighted, 
even before direct elections to the Parliament in 1979. However, the governance 
approaches carried with them an implicit recognition that increasing the Parliament’s 
powers would not alone combat democratic legitimacy concerns.47 Within the unique 
institutional set-up of the EU, replacing national parliamentary oversight with the 
European Parliament’s oversight powers was also thought to be insufficient.48

Variants of governance in relation to discussion of the EU have become entrenched 
to different degrees. The best known and most established has been multi-level gov-

42 F Schimmelfennig and W Wagner, ‘External Governance in the European Union’ 
(2004) 11(4) Journal of European Public Policy 657; S Lavenex, ‘EU External Governance 
in “Wider Europe”’ (2004) 11 Journal of European Public Policy 661; S Lavenex and 
F Schimmelfennig, ‘EU Rules Beyond EU Borders: Theorizing External Governance in 
European Politics’ (2009) 16(6) Journal of European Public Policy 791.

43 S Bulmer, ‘The New Governance of the European Union: A New Institutionalist 
Approach’ (1994) 13(4) Journal of European Public Policy 351.

44 B Kohler-Koch and B Rittberger, ‘The “Governance Turn” in EU Studies’ (2006) 
44(S1) JCMS: Journal of Common Market Studies 27, 42.

45 M Jachtenfuchs, ‘The Governance Approach to European Integration’ (2001) 39(2) 
JCMS: Journal of Common Market Studies 245, 259.

46 Ibid, 260.
47 G Barrett, ‘European Economic Governance: Deficient in Democratic Legitimacy?’ 

(2018) 40(3) Journal of European Integration 249.
48 B Crum, ‘Parliamentary Accountability in Multilevel Governance: What Role for 

Parliaments in Post-crisis EU Economic Governance? (2017) 25(2) Journal of European 
Public Policy 268.
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ernance (MLG),49 where non-hierarchical ways of decision-making were brought 
into focus. MLG has generated extensive scholarship at the institutional level, and 
within the plethora of different policy areas. Even here, there is no single theoretical 
framework on analysis, but rather the search for the location of (political) authori-
ty.50 The search for such authority led to greater attention being paid to agencies, as 
considered in the previous section, but also newer actors, including the European 
Ombudsman and networks including the European Judicial Network.51 Although 
legal scholars have employed multi-level governance frameworks and recognised 
the significance of the ‘layered’ structure of the EU,52 MLG has generally been the 
preserve of scholars interested in policy and policy processes.

A more recent, but also influential strand of governance research is experimentalist 
governance. In this approach, the new modes of governance form part of a greater 
pattern of processes whereby democratic means are sought for problem-solving 
beyond regulation by central actors. Since this approach pointed to the new modes 
being part of the established system rather than external to it, the door was opened 
for legal scholars to contribute to understanding what the consequences of this new 
architecture might be.53

Where legal and political science scholars did find much common ground was in 
the study of ‘new governance’ and ‘new modes of governance’. New governance 
experienced an enormous boom in attention in the 1990s and 2000s, even though 
‘new’ was something of a misnomer as some of the features at its core could be 
traced back far into the European integration process.54 The ‘new’ and ‘new modes’ 

49 L Hooghe and G Marks, Multi-level Governance and European Integration (Rowman 
and Littlefield 2001); I Bache and M Flinders (eds), Multi-level Governance (Oxford 
University Press 2004); S Piattoni, The Theory of Multi-level Governance: Conceptual, 
Empirical, and Normative Challenges (Oxford University Press 2010); P Stephenson, ‘Twenty 
Years of Multi-level Governance: “Where Does It Come From? What Is It? Where Is It 
Going?”’ (2013) 20(6) Journal of European Public Policy 817; see Gaglia Bareli et al  in this 
volume.

50 S Piattoni, The Theory of Multi-Level Governance: Conceptual, Empirical, and 
Normative Challenges (Oxford University Press 2010); AH Shackel, L Hooghe and G 
Marks, ‘Multilevel Governance and the State’, in S Liebfried, E Huber, M Lange, JD Levy, 
F Nullmeier and JD Stevens (eds), The Oxford Handbook of Transformations of the State 
(Oxford University Press 2015) 271.

51 C Harlow and R Rawlings, ‘Promoting Accountability in Multilevel Governance: 
A Network Approach’ (2007) 13(4) European Law Journal 542.

52 D Curtin and I Dekker, ‘The EU as a “Layered” International Organization: Institutional 
Unity in Disguise’, in P Craig and G de Búrca (eds), The Evolution of EU Law (Oxford 
University Press 1999).

53 C Sabel and J Zeitlin, ‘Learning from Difference: The New Architecture of 
Experimentalist Governance in the EU’ (2008) 14(1) European Law Journal 3; CF Sabel and 
J Zeitlin, Experimentalist Governance in the European Union: Towards a New Architecture 
(Oxford University Press 2010); M Dawson, ‘New Modes of Governance’, in D Patterson and 
A Södersten (eds), A Companion to European Law and International Law (Wiley 2016) 119.

54 D Hodson and I Maher, ‘The Open Method as a New Mode of Governance: The Case of 
Soft Economic Policy Co‐ordination’ (2001) 39(4) JCMS: Journal of Common Market Studies 
719.
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of governance often became synonymous in the literature, though this lack of strict 
definition facilitated some comparative work with the US experience, in particular, 
where similar trends under different terms were detected.55 At the outset of the boom, 
research agendas were concerned with informal tools and practices that had not pre-
viously been central to law or political accounts of European integration.56 How to 
recognise, approach and study such phenomena in governance occurred concurrent-
ly.57 As a meeting point between academic traditions of law and politics, the focus on 
new (modes of) governance permitted the respective disciplines to take seriously the 
possibilities of hitherto underexplored dimensions and to recognise both the impor-
tance of legislation and its absence.58 The extent to which the new modes were taken 
to be significant resulted in their characterisation as a constitutional ‘challenge’59 
and as part of an overall transition of one type of governing by a set of institutions 
to another.60 The potential obsolescence or side-lining of the Community Method 
was extensively discussed, and along with it the assumptions about how to study EU 
law, to be replaced via approaches to governance including network, reflective and 
experimentalist streams.61 In other words, governance incorporated the idea of a shift 
from harmonisation to coordination.62 Legal accounts that are restricted to analysis of 
enforceable legal texts were increasingly unable to explain even partly some of the 
most dynamic areas of European integration.63

As the debate moved on, with the Commission’s White Paper on Governance 
providing a catalyst, the greatest attention was paid to the OMC as representing the 
archetype of the new modes of governance. As the most ‘concrete’ example of the 
new modes, the OMC was often written about in terms of its promise and ability 

55 See, in particular, G de Búrca and J Scott (eds), Law and New Governance in the EU and 
the US (Hart 2006).

56 M Kleine, ‘Informal Governance in the European Union’ (2014) 21(2) Journal of 
European Public Policy 303.

57 O Treib, H Bähr and G Falkner, ‘Modes of Governance: Towards a Conceptual 
Clarification’ (2007) 14(1) Journal of European Public Policy 1. 

58 A Heritier, ‘New Modes of Governance in Europe: Policy-making Without Legislating?’ 
in A Heritier (ed), Common Goods: Reinventing European and International Governance 
(Rowman and Littlefield 2002); J Scott and DM Trubek, ‘Mind the Gap: Law and New 
Approaches to Governance in the European Union’ (2002) 8(1) European Law Journal 1.

59 G de Búrca, ‘The Constitutional Challenge of New Governance in the European Union’ 
(2003) 28(6) European Law Review 814.

60 For example, V Hatzopoulos, ‘Hard to Soft: Governance in the EU Internal Market’ 
(2012) 15 Cambridge Yearbook of European Legal Studies 101.

61 R Dehousse (ed), The ‘Community Method’: Obstinate or Obsolete? (Palgrave 
Macmillan 2011).

62 S Smismans, ‘From Harmonization to Co-ordination? EU Law in the Lisbon Governance 
Architecture’ (2011) 18(4) Journal of European Public Policy 504.

63 PJ Cardwell and TK Hervey, ‘The Roles of Law in a New Intergovernmentalist European 
Union’, in C Bickerton, D Hodson and U Puetter (eds), The New Intergovernmentalism: States 
and Supranational Actors in the Post-Maastricht Era (Oxford University Press 2015) 78.
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to ‘regulate’ in newer areas of competence64 (although with some exceptions).65 
The reason for this can generally be found in the normative element attached to 
governance: the move away from traditional law-making assumed a greater role for 
non-governmental bodies, participation, transparency and flexibility in areas where 
legislation had not been forthcoming. In other words, in addition to new governance 
and new modes of governance covering much of the same ground, the conceptual 
terrain was occupied by ideas of what constitutes ‘good governance’. Although the 
roots of new modes of governance can be traced to economic fields,66 the possibilities 
that the OMC and other new modes appeared to offer for Social Europe have been at 
the forefront. More generally, their premise was to  move beyond long-standing bar-
riers in integration of employment policy that proved neither well suited nor resistant 
to legislation.67 Over the course of the 2000s, greater attention focussed on whether 
the OMC was capable of meeting its objectives,68 and whether it had a demonstrable 
impact on the policy areas that it was supposed to help pursue.69

Adler-Nissen remarks that the ‘tail end’ of the governance turn at the end of the 
first decade of the 2000s was marked by increasing focus on Europeanisation and the 
relationships between the institutional actors.70 The abandoned Treaty Establishing 
a Constitution for Europe and the resurrection of many of its provisions in the Treaty 
of Lisbon gave further fertile ground for institutional questions, particularly in the 
fields of economic governance, external relations and the area of freedom, security 
and justice. The new modes of governance continued to attract academic attention 
as their contours became more familiar, more regularised and better understood. 
However, the advent of the prolonged economic crisis alongside other ‘crises’ in 
migration, Brexit and populism has had a profound effect on the EU and approaches 
to studying it in the contemporary period. The global COVID 19 pandemic may yet 
prove to be the biggest crisis the EU faces.

64 C Radaelli, ‘The Open Method of Coordination: A New Governance Architecture for 
the European Union’ (2003) Swedish Institute for European Policy Studies (SIEPS) Report No 
1/2003; E Szyszczak, ‘Experimental Governance: The Open Method of Coordination’ (2006) 
12(4) European Law Journal 486.

65 V Hatzopoulos, ‘Why the Open Method of Coordination Is Bad For You: A Letter to the 
EU’ (2007) 13(3) European Law Journal 309.

66 Hodson and Maher (n 54) 9.
67 D Trubek and J Mosher, ‘New Governance, Employment Policy and the European 

Social Model’, in D Trubek and J Zeitlin (eds), Governing Work and Welfare in a New 
Economy (Oxford University Press 2004).

68 C de la Porte and P Pochet, ‘Why and How (Still) Study the Open Method of 
Co-ordination (OMC)?’ (2012) 22 Journal of European Social Policy 336.

69 See, in particular, KA Armstrong, Governing Social Inclusion: Europeanization 
Through Policy Coordination (Oxford University Press 2010); P Copeland and B ter Haar, 
‘A Toothless Bite? The Effectiveness of the European Employment Strategy as a Governance 
Tool’ (2013) 23(1) Journal of European Social Policy 21.

70 R Adler-Nissen, ‘Towards a Practice Turn in EU Studies: The Everyday of European 
Integration’ (2016) 54(1) JCMS: Journal of Common Market Studies 87, 89.
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4. WHAT NOW FOR ‘GOVERNANCE’?

The use of ‘governance’ is now in something of a paradox. On the one hand, the 
use of the term has become so widespread and accepted that its deployment in 
official discourse or scholarship barely raises an eyebrow. On the other hand, such 
widespread use coupled with an apparent decline in specific academic attention 
to developing governance on EU studies suggests that it has lost at least some of 
the meaning(s) it had. Other terms have sprung up to help capture and analyse the 
dynamics of integration, but comparatively fewer have emerged than in the previous 
two decades. Governance has often become little more than a handy descriptive 
term. Of course the danger is that we are making a circular argument: governance 
fits because nothing else does but it is so malleable that it could be taken to mean 
anything. Therefore, the elaboration of approaches that help our understanding and 
which build on the insights provided by governance can only be welcomed. There 
are three aspects identified which explain why ‘governance’ has seemingly fallen 
from favour, which set the scene for shifting our understanding of it and how it is still 
relevant in understanding the contemporary EU.

4.1 The EU’s Period of ‘Crisis’

The current context in which the EU finds itself is very different from that of pre-
vious periods of integration, to the extent that the future of ‘integration’ and the 
raison d’etre of the EU itself are being called into question whilst the policy-making 
process undergoes ‘crisisification’.71 Crises and periods of inactivity are nothing 
new in the history of the EU. It would be futile to suggest that the use of governance 
only applied in periods of relative stability. However, the current period includes 
challenges hitherto unseen which go to the heart of what has generally been a linear 
(albeit uneven) path of integration. Similarly, the fatigue associated with the enlarge-
ment process and the continued perceived lack of ability to influence the EU’s 
neighbours are a challenge to what has been understood as a core part of the EU’s 
activities. The emerging literature on differentiation or even disintegration within the 
EU is a consequence of this change of perspective.72

The advent of populism and populist parties in the Member States (and the 
European Parliament) is framed as a challenge to democratic governance,73 recalling 
the identification noted by Williams of the ‘virtues of governance’, which became 

71 M Rhinard, ‘The Crisisification of Policy‐making in the European Union’ (2019) 57(3) 
JCMS: Journal of Common Market Studies 616.

72 B Leruth, S Gänzle and J Trondal, ‘Exploring Differentiated Disintegration in a Post‐
Brexit European Union’ (2019) 57(5) JCMS: Journal of Common Market Studies 1013.

73 A Grzymala-Busse, ‘How Populists Rule: The Consequences for Democratic 
Governance’ (2019) 51(4) Polity 707.
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associated with human rights in the Commission’s White Paper.74 Similar arguments 
are in use for ‘technocratic governance’75 in which the positive connotations of 
‘good’ governance are disassociated.

Therefore, the way in which governance has been imbued with a sense of making 
things ‘better’ also speaks to whether the normative element is obsolete, or whether 
governance can be used in a way which takes into account different dynamics. This 
includes the possibility of sidelining the elements of governance which made it often 
synonymous with ‘good’ governance.

On the institutional front, one of the main features of governance has been its 
multi-level nature and the involvement of a wider variety of institutional and other 
actors in decision-making and policy-making processes. Some of the enthusiasm 
associated with this phenomenon has dissipated, with increasing executive dom-
inance presenting a challenge to liberal constitutionalism. Curtin’s identification 
of the use of ‘far reaching secrecy agreements’ exemplifies this.76 Although some 
examples of promoting good governance via administrative processes have been 
highlighted, such as the role of the European Ombudsman in developing general 
norms of good administration via expected conduct,77 other cases (such as ‘Europe 
of the Regions’)78 have fallen short of expectations. Scepticism has been expressed 
about other aspects of recent changes in structures. For example, on the use of expert 
groups, Jacquot has shown how a seemingly small change of the merger of two 
advisory network groups is larger than it appears in terms of the role and influence of 
a diverse group of bodies.79 Genschel and Jachtenfuchs’s reflection on the contempo-
rary EU finds that it has ‘extensive regulatory but limited material power: the EU is 
not a positive but a regulatory state’.80 This suggests a refashioning of our approach 

74 A Williams, ‘Respecting Fundamental Rights in the New Union: A Review’, in 
C Barnard (ed), The Fundamentals of EU Law Revisited: Assessing the Impact of the 
Constitutional Debate (Oxford University Press 2007) 86.

75 D Kosař, J Baroš and P Dufek, ‘The Twin Challenges to Separation of Powers in Central 
Europe: Technocratic Governance and Populism’ (2019) 15(3) European Constitutional Law 
Review 427.

76 D Curtin, ‘Challenging Executive Dominance in European Democracy’ (2014) 77(1) 
Modern Law Review 1, 16–17; G de Búrca, ‘Is EU Supranational Governance a Challenge to 
Liberal Constitutionalism?’ (2018) 85(2) University of Chicago Law Review 337, 361.

77 D Dragos and B Neamtu, ‘Freedom of Information in the EU in the Midst of Legal 
Rules, Jurisprudence and Ombudsprudence: The European Ombudsman as Developer of 
Norms of Good Administration’ (2017) 13(4) European Constitutional Law Review 641.

78 G Abels and J Battke, ‘Regional Governance in the EU or: What Happened to the 
“Europe of the Regions”?’ in G Abels and J Battke (eds), Regional Governance in the EU 
(Edward Elgar Publishing 2019).

79 S Jacquot, ‘Small Decisions? The European Commission and the Transformation of the 
Role of Legal Expert Groups: The Case of Gender Equality and Non-discrimination’ (2019) 
JCMS: Journal of Common Market Studies (early view) DOI: 10.1111/jcms.12987, https:// 
onlinelibrary .wiley .com/ doi/ abs/ 10 .1111/ jcms .12987, accessed 21 October 2019.

80 P Genschel and M Jachtenfuchs, ‘From Market Integration to Core State Powers: The 
Eurozone Crisis, the Refugee Crisis and Integration Theory’ (2018) 56(1) JCMS: Journal of 
Common Market Studies 178, 180.

Paul James Cardwell - 9781788971287
Downloaded from PubFactory at 05/24/2023 02:19:40PM

via free access



‘Governance’ as the meeting place of EU law and politics 23

to the EU into one which looks again at some of the traditional means of integration. 
This does not exclude the possibility of doing so whilst using the vocabulary of gov-
ernance, but our understanding would be somewhat different than in the recent past. 
The detailed examination of institutional interactions is reflected in the successor to 
the governance turn, namely the practice ‘turn’.81

MLG has proved to be resilient and has found its way into legal accounts.82 But 
even here, it remains an under-developed concept. This is partly due to the fluidity 
in governance processes it seeks to capture and investigate, but also ‘points to the 
need for greater precision and rigour in the different types of MLG that combine in 
complex webs of modern governance’.83

4.2 Governance and ‘Social Europe’

The fortunes of new governance/new modes of governance are closely related to the 
Social Europe agenda. Although new modes have become an accepted part of the 
horizon, discussion often points (almost exclusively) to the OMC as representative 
of what was originally a much more diverse set of tools, instruments and practices. 
Although the prefix of ‘new’ was contested even at the time, it now seems less rel-
evant when referring to a body of literature dating from a different period of time in 
EU integration, especially pre-dating the various ‘crises’. Social policy has generally 
been regarded as static, or even paralysed, during the past decade.84

Therefore, if the central role played by social and employment policy-making is 
absent as the key driver, then both the theory and practice of the new modes is in 
danger of obsolescence. What Armstrong has noted as being obsolete is ‘the legit-
imating discourse that heralded the diffusion of “the OMC” as a means of filling 
competence and legitimacy gaps’ in EU governance.85 This point speaks very much 
to the optimism associated with OMC as representing a different type of integration, 
which has gradually been replaced by coordination processes. Extensive commen-
tary on the OMC has noted its shortcomings, which relate both to its formalisation 
and the complexity related to this formalisation, which make its operationalisation 

81 Adler-Nissen (n 70).
82 F Cengiz, ‘Legitimacy and Multi‐Level Governance in European Union Competition 

Law: A Deliberative Discursive Approach’ (2016) 54(4) JCMS: Journal of Common Market 
Studies 826.

83 I Bache, I Bartle and M Flinders, ‘Multi-level Governance’, in C Ansell and J Torfing 
(eds), Handbook on Theories of Governance (Edward Elgar Publishing 2016) 486.

84 E Muir, ‘Drawing Positive Lessons From the Presence of “The Social” Outside of EU 
Social Policy Stricto Sensu’ (2018) 14(1) European Constitutional Law Review 75; see also 
the chapter by Alexandris Polomarkakis in this volume.

85 KA Armstrong, ‘The Open Method of Coordination: Obstinate or Obsolete?’ 
(2016) University of Cambridge Faculty of Law Research Papers 45.
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difficult. However, its existence has led to the development of ‘flexicurity’86 and the 
emergence of the European Semester.87

Dawson has remarked on the ‘Pyrrhic victory’ achieved by EU social policy coor-
dination. He notes that policy coordination, as a mode of governance, has become 
central in EU governance. However, it has also

proven an even more effective vehicle for displacing social policy goals than its hard law 
cousin, reaching into policy fields … that other forms of EU law never could. If ‘displace-
ment’ has been the key story of social Europe’s last decade, open coordination has been 
one of its leading characters.88

Even if Social Europe does make a return as one of the prominent areas of EU activ-
ity,89 the core relationship between law and new governance remains problematic if 
the formalisation of instruments such as the OMC leads to a search for policy coor-
dination measures that eschew some of the procedural forms associated with law.90 
This has also been highlighted in areas such as external migration, where instruments 
that resemble ‘law’ as commonly understood are not in fact such. One example is 
the 2016 EU–Turkey migration ‘deal’, which was not an ‘agreement’ as per the 
Treaty-based procedure for concluding such measures.91 With the basic rationale 
underpinning new governance remaining unchanged, including the inappropriateness 
of ‘hard law’ and the feasibility to legislate, the demise of new governance appears 
to be premature, even if the difficulties for legal scholars to pin down the relationship 
with law remain.

But there is a possibility for scepticism about new modes of governance to be 
turned into a useful means of ensuring that where new forms of policy coordination 
occur, the relationship between existing tools and instruments is accounted for. This 
is particularly important if solutions are found outside the areas where the procedural 
formalism associated with law is avoided. Doing so also helps better understand 

86 Council of the European Union, ‘Implementation of the common principles of flexi-
curity within the framework of the 2008–2010 round of the Lisbon Strategy – Report by the 
“flexicurity” mission’ (2008) 17047/1/08 REV 1.

87 R Coman, ‘Intergovernmental Method, Community Method and Open Method of 
Coordination: The Resilience, Efficiency and Legitimacy of the EU’s Modes of Governance’, 
in A Grimmel (ed), The Crisis of the European Union: Challenges, Analyses, Solutions 
(Routledge 2017); see also the chapter by Bekker in this volume.

88 M Dawson, ‘New Governance and the Displacement of Social Europe: The Case of the 
European Semester’ (2018) 14(1) European Constitutional Law Review 191.

89 See, for example, Commission staff working document accompanying the document 
communication from the Commission to the European Parliament, the Council, the European 
and Social Committee and the Committee of the regions ‘Establishing a European Pillar of 
Social Rights’ (SWD/2017/201).

90 M Dawson, ‘Three Waves of New Governance in the European Union’ (2011) 37(2) 
European Law Review 208.

91 See the discussion in PJ Cardwell, ‘Tackling Europe’s Migration “Crisis” Through
Law and “New Governance”’ (2018) 9(1) Global Policy 67.
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the dynamic of power and where it lies in the EU’s institutional system. This is 
especially the case for some of the most actively scrutinised areas of cooperation 
(if not necessarily ‘integration’ as previously understood) such as the governance of 
the eurozone.92 In a sense, given the economic policy coordination origins of new 
governance, it could almost be seen as going full circle. If, as was the case in social 
policy, new modes of governance are closely associated with the search for doing 
things differently in ‘newer’ or dynamic areas (including the eurozone but also 
foreign policy and migration)93 the insights provided about the relationship between 
law and policy under the many different guises of governance can help our continued 
understanding. Thus, the future story of governance might be about how to transfer 
and transmit ideas and understanding from some areas to others, including those not 
traditionally associated with ‘governance’.

4.3 The Relationship Between Law and Governance

The specific relationship between law and new governance should also be seen in the 
wider context of the changing role(s) of law in a changing EU. The global dimen-
sion is also of key relevance here. Singular accounts of the role of law have been 
overtaken by concepts of legal ‘space’, ‘pluralism’94 or ‘hyperlegalism’.95 Returning 
momentarily to the discussion of soft law, there remains an unresolved tension. This 
tension is between whether soft law indicates the EU resembling an international 
organisation or, given its ‘integrative dynamics’, something necessarily different 
and the ‘first step towards a more constraining kind of law’.96 Without revisiting this 
argument in depth, a pertinent question now is whether the questioning over the EU 
as representing a particular type of (legal) actor might be diminished if the integration 
dimension were reduced. In this sense, the nature of ‘governance’ in the EU has been 

92 MB Carstensen and V Schmidt, ‘Power and Changing Modes of Governance in the Euro 
Crisis’ (2019) 31(4) Governance 609–624; D Howarth and D Spendzharova, ‘Accountability 
in Post‐Crisis Eurozone Governance: The Tricky Case of the European Stability Mechanism’ 
(2019) 57(4) JCMS: Journal of Common Market Studies 894.

93 See, for example, L Aggestam and F Bicchi, ‘New Directions in EU Foreign Policy 
Governance: Cross‐loading, Leadership and Informal Groupings’ (2019) 57(3) JCMS: Journal 
of Common Market Studies 515; PJ Cardwell, ‘Rethinking Law and New Governance in the 
European Union: The Case of Migration Management’ (2016) 41(3) European Law Review 
362; A Geddes, ‘The Politics of European Union Migration Governance’ (2018) 56(S1) 
JCMS: Journal of Common Market Studies 120.

94 G Itzcovich, ‘Legal Order, Legal Pluralism, Fundamental Principles – Europe and Its Law 
in Three Concepts’ (2012) 18(3) European Law Journal 358; N Walker, ‘Constitutionalism 
and Pluralism in Global Context’, in M Avbelj and J Komarek (eds), Constitutional Pluralism 
in the European Union and Beyond (Hart 2012).

95 PJ Cardwell and TK Hervey, ‘Bringing the Technical into the Socio-legal: The 
Metaphors of Law and Legal Scholarship of a 21st Century European Union’, in D Cowan and 
D Wincott (eds), Exploring the ‘Legal’ in Socio-Legal Studies (Palgrave 2015).

96 F Terpan, ‘Soft Law in the European Union – The Changing Nature of EU Law’ (2015) 
21(1) European Law Journal 68, 95.
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closely linked with the overall direction of travel as integration, with cooperation in 
some areas seen as a means to an end towards future integration (no matter how far 
into the future).

Some of the most prominent current themes in EU studies focus on the dynamics 
of cooperation and decision-making in ways which depart from our previous under-
standings. New intergovernmentalism97 and differentiated integration98 are two such 
examples, which place the emphasis on mechanisms already present in the EU’s 
system of governance, but which have come to the fore. However, as these accounts 
recognise, and as Schmidt has recently stated:

no one account focused on any one institutional actor and decision‐making process can 
explain EU governance. What we are actually seeing is a growing empowerment of all EU 
institutional actors through an increasingly complex set of political interactions in which 
the ‘new’ dynamics of EU governance is about consensus‐seeking deliberation as well as 
contestation, and in which power and interests remain important factors along with ideas. 
The one major problem with the differing ‘new’ approaches – as much as the ‘old’ – is that 
they have failed to deal with the impact of EU governance on national democracies, as the 
locus of power and interest as well as the seat of consensus and deliberation has moved up 
to the EU level.99

But in such accounts, where does law come in? Schmidt refers to potential legal 
challenges as explaining certain behaviours with the new dynamics of EU gov-
ernance, including as a means to constrain such supranational actors’ autonomous 
or discretionary action.100 Herein lies one continued potential for law to be part of 
the debate. There is scope for uncovering more on the ways in which the law and 
legal processes support governance structures, an agenda already explicitly pursued 
by scholars who are interested in law/governance hybrids. Bringing a socially or 
culturally understood reference to the technical notion of EU law brings together the 
legal doctrinal and ‘law and’ interdisciplinary scholarship. The claim is that ‘where 
the action is’ is neither the technicalities of the law, nor the law within its political, 
economic or ethical contexts alone, but the ways in which the technicalities support, 

97 C Bickerton, D Hodson and U Puetter (eds), The New Intergovernmentalism: States and 
Supranational Actors in the Post-Maastricht Era (Oxford University Press 2015). 

98 F Schimmelfennig, D Leuffen and B Rittberger, ‘The European Union as a System 
of Differentiated Integration: Interdependence, Politicization and Differentiation’ (2015) 
22(6) Journal of European Public Policy 764; B Leruth and C Lord, ‘Differentiated Integration 
in the European Union: A Concept, a Process, a System or a Theory?’ (2015) 22(6) Journal 
of European Public Policy 754; F Schimmelfennig, ‘Good Governance and Differentiated 
Integration: Graded Membership in the European Union’ (2016) 55(4) European Journal 
of Political Research 789; PJ Cardwell, ‘The End of Exceptionalism and a Strengthening of 
Coherence? Law and Legal Integration in the European Union Post‐Brexit’ (2019) JCMS: 
Journal of Common Market Studies (early view) doi: 10.1111/jcms.12959.

99 VA Schmidt, ‘Rethinking EU Governance: From “Old” to “New” Approaches to Who 
Steers Integration’ (2018) 56(7) JCMS: Journal of Common Market Studies 1544, 1557–1558.

100 Ibid, 1554.

Paul James Cardwell - 9781788971287
Downloaded from PubFactory at 05/24/2023 02:19:40PM

via free access



‘Governance’ as the meeting place of EU law and politics 27

enable, hinder or impede particular political, economic or ethical agendas.101 Even 
where dynamics occur in terms of institutional dynamics between actors without 
the formalities associated with law/legislation, the above quote demonstrates the 
‘shadow’ or ‘backstop’ of the law. A legal framework covers activities such as the 
gathering of data in a particular form; reporting of that data and comparison;102 as 
well as phenomena such as setting out ‘strategies’ and how they might be realised.103

Previous accounts of governance had only a limited amount of discussion of 
how the EU contributes to, and takes from, global interactions. If governance is 
used to help identify how economic cooperation and integration develops, then this 
dimension becomes ever more important where the complexity of the institutional 
system, the interface with national and sub-national bodies, and developing policy 
areas do not fit into neatly packaged boxes. As Barrett has examined, economic 
union differs from monetary union in that it is not a single policy but a collection of 
coordinated national policies. The twin aspects of control and coordination in which 
four prohibitions (on excessive deficits, on privileged access to financial institutions, 
on bailouts and on monetary financing) are deployed to ensure fiscal stability and 
sustainability.104 This point underlines the continued salience of how the EU as a sui 
generis polity can both fulfil its duty to take decisions as closely as possible to the 
citizen, and ensure that its institutions are fit for purpose, which is not always easy 
when ‘dynamic’ areas (such as economic governance) do not follow a linear pathway 
of coordination to integration via the methods originally envisaged in the Treaty.105

In this vein, as one of the main jurisdictions (along with the US) in finance, 
developments in the EU are both reflective of and contributing to, global trends,106 
including informal processes.107 Whilst we speak regularly of ‘global governance’, 
‘EU governance’ has been treated as something different. Future exploration of 
our understanding of governance could cross these boundaries since there is an 
impressive list of other fields of transnational regulation where the EU’s interaction 
(especially in areas not traditionally associated with the language of governance) is 

101 Cardwell and Hervey (n 95).
102 Armstrong (n 69).
103 S Gänzle, ‘Experimentalist Governance and EU Macro-regional Strategies: New 

Dynamics in European Regional and Territorial Cooperation?’ in G Abels and J Battke (eds), 
Regional Governance in the EU (Edward Elgar Publishing 2019) 140.

104 G Barrett, ‘European Economic Governance: Deficient in Democratic Legitimacy?’ 
(2018) 40(3) Journal of European Integration 249; D Jančić, ‘Accountability of the European 
Central Bank in a Deepening Economic Monetary Union’, in D Jančić (ed), National 
Parliaments after the Lisbon Treaty and the Euro Crisis (Oxford University Press 2017).

105 See, for example, E Bressanelli and N Chelotti, ‘The European Parliament and 
Economic Governance: Explaining a Case of Limited Influence’ (2018) 24(1) The Journal of 
Legislative Studies 72.

106 L Quaglia, ‘The Politics of State Compliance with International “Soft Law” in Finance’ 
(2019) 32(1) Governance 45–62.

107 M Kleine, ‘Informal Governance and Legitimacy in EU Politics’ (2018) 40(7) Journal 
of European Integration 873.
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occurring too.108 This point speaks to both the substantive areas, such as economic 
policy, but also concepts which are familiar to the EU and which are emerging in 
global contexts too, such as subsidiarity.109 This is not to say that governance needs 
to be fully divorced from its positive implications for democracy, accountability and 
legitimacy. Rather, governance can still be deployed to bridge the relationship in 
areas which are often reliant on different forms or processes of integration, both in 
Europe and globally.110

5. CONCLUSION

It seems difficult to identify a term that has experienced such a rapid growth and 
decline in relation to the EU as ‘governance’. Over 20 years, the rapid explosion of 
governance as a means to encapsulate, theorise and analyse the EU is matched only 
by its apparent fall from close analytical attention. And yet, this characterisation 
seems overly simplistic. The lack of use of governance as a ‘headline’ term does not 
take away from its success in general acceptance and use; it has provided a means 
by which the EU’s institutional interactions, policy processes and activities can be 
appropriately encapsulated. Since its use in scholarship and official discourse is 
barely controversial, the emphasis on its importance via its flexibility and malleabil-
ity should be seen as a positive development.

Similarly, although the attention paid to new modes of governance has declined 
in recent years, this does not point to their irrelevance – even if we might be scep-
tical as to whether the ‘hope’ associated with what they might achieve has been the 
subject of much critique. Rather, the understanding provided about new modes in all 
their different forms has provided solid theoretical and methodological insights into 
how we account for what is happening in the EU. Even if governance has returned 
to its origins as a descriptive term in much of its use, the development of strands of 
governance theory is able to explain the very different dimensions of the European 
integration (or increasingly, cooperation) processes. This development is far from 
a defeat for governance, but rather the opposite.

The increased scepticism about the unfulfilled promises of new governance is also 
indicative of the changing nature of the EU, which has not sat easily with interpre-
tations of ‘governance’ as associated with positive implications about transparency 

108 See the contributions in J Zeitlin, Extending Experimentalist Governance: The European 
Union and Transnational Regulation (Oxford University Press 2015).

109 M Jachtenfuchs and N Krisch, ‘Subsidiarity in Global Governance’ (2016) 79 Law and 
Contemporary Problems 1.

110 G Barrett, ‘European Economic Governance: Deficient in Democratic Legitimacy? 
(2018) 40(3) Journal of European Integration 249; B Crum, ‘Parliamentary Accountability in 
Multilevel Governance: What Role for Parliaments in Post-Crisis EU Economic Governance’ 
(2018) 2(S1) Journal of European Public Policy 268 and JHH Weiler, U Haltern and F Mayer, 
‘European Democracy and Its Critique’ (2007) 18 West European Politics 4.
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and accountability. The reassertion of the role of Member States, bargaining and the 
lack of emphasis on Social Europe has had the result that governance has lost some 
of its ‘shine’. The protracted economic crisis has brought into question both the EU’s 
founding values and its relationship with its citizens111 but also references to ‘stronger 
governance’ in some areas.112 The emergence of political bargaining as a means to 
seek solutions to the various crises the EU has experienced during the last decade – 
whether these be the economy, migration, COVID 19 or others – has opened up ques-
tions of what the institutions and members are doing, and more importantly, how.113 
Governance is well placed to help explain these, but only if we accept it is suited to 
discussion of a ‘harder-edged’ EU which is at least partly disassociated from some of 
the positive dimensions that have been implicit in the language of its development.

Therefore, the future of governance still offers the possibility for law and political 
science to come together and explain the institutional workings, direction of travel and 
relationship between the EU and global phenomena. It remains an appropriate means 
for the study of where law and politics meet. The technical aspects that legal scholars 
are well placed to explain can be usefully supplemented by their relationship to 
political interactions, especially as many of the dynamics of EU activity are engaged 
in sensitive issues of ‘high politics’. The technical is important, not only because of 
the link to ‘high’ politics, but also due to the allocation of resources (for example, in 
migration).114 This is particularly significant when returning to core questions such 
as the transposition of directives115 and implementation of the ‘law-like’ qualities of 
governance.116 Governance is already inclusive of the involvement of multiple actors, 
which should be applicable to areas beyond Social Europe, and outside Europe too.117 
The external dimension,118 including very ‘law heavy’ interaction with international 

111 D Dinan, ‘Governance and Institutions: The Insidious Effect of Chronic Crisis’ (2017) 
55(S1) JCMS: Journal of Common Market Studies 73, 84.

112 N Jabko, ‘Contested Governance: The New Repertoire of the Eurozone Crisis’ (2019) 
32(3) Governance 493–509.

113 See Genschel and Jachtenfuchs (n 80).
114 Geddes (n 93) 125.
115 N Dörrenbächer and E Mastenbroek, ‘Passing the Buck? Analyzing the Delegation 

of Discretion after Transposition of European Union Law’ (2019) 13(1) Regulation & 
Governance 70.

116 C Mariotto, ‘Negotiating Implementation of EU Fiscal Governance’ (2019) 41(4) 
Journal of European Integration 465.

117 S Smismans, ‘Constitutionalising Expertise in the EU: Anchoring Knowledge in 
Democracy’, in J Přibáň (ed), The Self-Constitution of Europe (Ashgate 2017); C Scott, F 
Cafaggi and L Senden, ‘The Conceptual and Constitutional Challenge of Transnational Private 
Regulation’ (2011) 38(1) Journal of Law and Society 1; O Perez, R Cohen and N Schreiber, 
‘Governance Through Global Networks and Corporate Signaling’ (2019) 13(4) Regulation & 
Governance 447.

118 C Overdevest and J Zeitlin, ‘Experimentalism in Transnational Forest Governance: 
Implementing European Union Forest Law Enforcement, Governance and Trade (FLEGT) 
Voluntary Partnership Agreements in Indonesia and Ghana’ (2018) 12(1) Regulation & 
Governance 64; RU Krämer‐Hoppe and T Krüger, ‘International Adjudication as a Mode of 
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law and global actors, is one such key area. Understanding the politics of the EU 
via new or renewed institutional formats, bargaining and positioning is becoming 
ever more important. Tracing the ways in which such interactions shape our under-
standings is vital in linking the practice with the theory, and additionally the values 
that – as per the Treaty – are supposed to lay at the heart of all the EU does. Given 
the continued validity and relevance of the view that there is no singular means to 
understand the EU and the way it works, there is much to gain from the continued use 
of governance as a meeting place for law and political insights.

EU External Governance? The WTO Seal Case’ (2017) 55(3) JCMS: Journal of Common 
Market Studies 535.
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