Index
abductive reasoning 163–5
see also inference, rules of
actio popularis right 26
actions for annulment before EU
courts see European Union (EU),
actions for annulment
adoption arrangements, informal
child trafficking concerns 110–11,
120
see also child trafficking law,
evolution of (socio-legal and
archival analysis)
kafalah arrangements 85
Allain, Jean 123
anthropology, legal see ethnographic
research
arbitration, investor-state 66, 76, 159,
161, 166, 178–9, 186, 188–9
see also international economic law
archival research 13, 57–8, 191
archives
concept 112–13
digitization of 114–15
bias risk 60
on child trafficking law see child
trafficking law, evolution
of (socio-legal and archival
analysis)
see also non-doctrinal research
methods
‘argument’ definition 154
see also inference, rules of
ATA Airlines v. Federal Express Corp.
(US 7th Cir., 2011) 5
audi alteram partem principle 35
automated content analysis of treaties
176–7, 183–4
see also data-driven approach
Barnett, Michael 49
Bassiouni, Mahmoud Cherif 34

Beaucillon, Charlotte 131, 132
Behn, Daniel 166
Benda-Beckmann, Keebet von 94
bias risk
in archival research 60
in doctrinal research 61–2
in quantitative analysis 12, 133, 162,
164, 165, 169–70, 192
big data
analysis of see data-driven approach
definition 179–80
Bos, Maarten 2
Brems, Eva 97
Brewer, Scott 157
Brunnée, Jutta 46, 51–2, 53, 55
case citations
cross-citations between courts 184–5
network analysis of 177–8, 182–3
see also data-driven approach
causal analysis
causal inferences 166–7, 181
see also inference, rules of
ethnographic research, causal
analysis eschewed 79
Cheng, Bin 21
child adoption arrangements, informal
see adoption arrangements,
informal
child trafficking law, evolution of
(socio-legal and archival analysis)
15–16, 104–6
League of Nations archives 105,
106–7, 113–15
discourse analysis of 108–12,
118–23
‘immoral purpose’ discourse,
contemporary relevance 111,
124
League of Nations overview
107–8
196

Rossana Deplano - 9781788976374
Downloaded from Elgar Online at 02/25/2020 09:49:04AM
via free access

DEPLANO_9781788976367_t.indd 196

19/11/2019 14:53

Index
state questionnaire responses 111,
122–3
methodology 117–18
quantifying references to ‘child
trafficking’ 118–21, 123
quantifying references to ‘white
slavery’ 118, 120
value of approach 108–12,
116–17, 122–6
previous research 123
Trafficking Protocol (Protocol
to Prevent, Suppress and
Punish Trafficking in Persons,
Especially Women and Children
2000) 16, 104, 111
‘white slavery’
International Convention for the
Suppression of Traffic in
Women and Children 1921,
term absent from 106, 110,
115–16, 117, 118, 123, 125
moral panic over 108–9, 116, 120
references to term in archives 118,
120
White Slavery Conventions (early
20th century) 108, 109, 110,
116
citations of cases see case citations
Cohen, Felix 149
Cohen, Morris 2
complementary relationship of
doctrinal and non-doctrinal
research methods 3–4, 12–13,
186–8, 190–95
bridging the gap in international
economic law research 188–9
data-driven approach and doctrinal
methods 181
plurality of methods, value of 109,
193–5
qualitative studies and doctrinal
methods 80–83, 101–2, 191–2,
194
quantitative studies
complementary to doctrinal
methods 162, 171, 194
weakened by neglect of theory
13–14, 161–2, 185–6
see also doctrinal research methods;
non-doctrinal research methods

197

content analysis of treaties, automated
176–7, 183–4
see also data-driven approach
Convention on the Law of Treaties
1969 54, 161–2, 188
Convention on the Rights of the Child
1989 121
Coomaraswamy, Radhika 125
correlation and causation distinction
166–7, 181
see also inference, rules of
Crawford, Neta 58
critical legal studies 45
Cryer, Robert 2–3
cultural diversity, ECtHR’s approach
to see under European Court of
Human Rights (ECtHR)
D’Amato, Anthony 110
d’Aspremont, Jean 20–21, 34–5
data-driven approach 17, 173–6, 189
‘big data’ definition 179–80
doctrinal methods complementary
to 181
limitations of 179–84
flawed measurement in
international economic law
analysis 184–6
network analysis 177–8, 182–3
text-as-data analysis 176–7, 183–4
see also non-doctrinal research
methods; quantitative analysis
Declaration on the Rights of the Child
1924 (League of Nations) 119,
121
deductive arguments 156–7, 175
see also inference, rules of
Dembour, Marie-Bénédicte 90, 91–2
Deplano, Rossana 3
Desmet, Ellen 97
diplomatic protection principle 41–3
discourse analysis 11, 13, 14, 56–60,
191
of League of Nation archives on
child trafficking law 108–12,
118–23
see also child trafficking law,
evolution of (socio-legal and
archival analysis)
see also social constructivism

Rossana Deplano - 9781788976374
Downloaded from Elgar Online at 02/25/2020 09:49:04AM
via free access

DEPLANO_9781788976367_t.indd 197

19/11/2019 14:53

198

Pluralising international legal scholarship

doctrinal research methods
bias risk 61–2
characteristics of 60, 86, 87
non-doctrinal methods
complementary to see
complementary relationship
of doctrinal and non-doctrinal
research methods
opposition to 173–4, 193
three categories of 130–33
treaty interpretation, doctrinal
approach 54, 57, 161–2, 186,
188
see also research methods of
international law; theory and
theorizing about international
law
domestic governance effects of IIL
see international investment law
(IIL), domestic governance effects
(ethnographic study)
Dresch, Paul 72–3
Dunn, Kevin C. 58
ECJ (European Court of Justice)
case citations, network analysis of
177
judicial review see EU sanctions,
appeals against (quantitative
study); European Union (EU),
actions for annulment
ECtHR see European Court of
Human Rights (ECtHR)
education on non-doctrinal research
methods 150, 152, 167–8
effectiveness principle 35
Einstein, Albert 43
empirical legal studies 150–51, 152–4
empirical research methods see nondoctrinal research methods
Epstein, Charlotte 56, 57, 59
Epstein, Lee 151, 153–4, 156, 164–5,
169
ethnographic research 11, 13, 14–15,
64, 68
causal analysis eschewed 79
doctrinal methods complementary
to 80–83, 191–2, 194
on ECtHR users see European
Court of Human Rights

(ECtHR), Court users’
experiences (ethnographic
study)
on IIL see international investment
law (IIL), domestic governance
effects (ethnographic study)
law and litigation, anthropological
perspectives on 86–7
participant observation method
69–70, 71
‘purposeful sampling’ for 102–3
researcher’s positionality 77–8
value of approach 80–83, 90–93,
95–102
see also non-doctrinal research
methods; qualitative research
EU sanctions, appeals against
(quantitative study) 16, 128–30,
148, 192–3
data on appeals
appeals concluded 2009-17
140–41, 143, 146
average duration of appeals 142,
143, 145, 146
correlation between formation
of the ECJ and length of
proceedings 145–6, 147–8
number of judges, correlated to
annulment decisions 144, 147
outcomes of appeals 142, 143,
145, 147
reversed judgments by court
formation 143, 145, 147
conclusions from 146–8
methodology 137–9
limitations of approach 134–6,
139
value of approach 133–4, 136
previous research (doctrinal studies)
130–33
European Court of Human Rights
(ECtHR)
case citations, network analysis of
177
Court users’ experiences
(ethnographic study) 15, 84–6,
87–8, 191
see also ethnographic research
law and litigation, anthropological
perspectives on 86–7

Rossana Deplano - 9781788976374
Downloaded from Elgar Online at 02/25/2020 09:49:04AM
via free access

DEPLANO_9781788976367_t.indd 198

19/11/2019 14:53

Index
limitations of approach 102–3
post-trial experiences 93–6
previous research 91–2, 94–5,
97–9
value of approach 90–93, 95–102
cultural and religious diversity,
Court’s approach to 84–5,
87–8
kafalah arrangements 85
marriage types 11–12, 85, 92–3,
99
methodology of research 89–90
legitimacy concerns 99–101
European Court of Justice (ECJ)
case citations, network analysis of
177
judicial review see EU sanctions,
appeals against (quantitative
study); European Union (EU),
actions for annulment
European Union (EU)
actions for annulment
inductive analysis of 159–60
procedure for 129
sanctions of
adoption procedure 129
appeals against see EU sanctions,
appeals against (quantitative
study)
regimes in force 139, 142, 143
falsification theory (Popper) 5, 8,
133–4
see also quantitative analysis
Fauchald, Ole Kristian 188
feminist theory 45
Finkelstein, Michael O. 6
Finnemore, Martha 51, 52
Florescu, Simona 96
fragmentation of international law
185
Franck, Thomas 7–8
general principles of international law,
ICJ/PCIJ identification of
ICJ Statute 1945 Article 38(1)(c) 7,
18–19, 23
drafting history 22–3
inductive-empirical analysis 20,
29–30, 43–4, 190–91

199

Court decisions referring
to general principles
(1922–2018) 30
methodology 23–8
number of general principles
ascertained 30–31
recurrence of general principles
32, 33–4
results, ‘scientific’ and visual
presentation of 36, 38–43
types of general principles 34–6,
37
underpinning of general principles
31–2, 37
type-underpinning analysis 36, 37
methodological limitations of
Court’s approach 10, 13, 14,
19–20, 20–22
see also norms of international law
Ginsburg, Tom 150
Gold, Andrew 131
Goldhaber, Michael D. 98–9
Goold, Patrick 131
Griffiths, Anne 95
Guillaume, Gilbert 183
Hathaway, Oona A. 168
historical accounts of international law
61–2
archival research see archival
research
European colonial foundations 108,
111–12
Hodson, Loveday 91
Holmes, Oliver Wendell 149
Hueck, Ingo J. 62
human trafficking
evolution of law on 106–7
child trafficking see child
trafficking law, evolution
of (socio-legal and archival
analysis)
Trafficking Protocol (Protocol
to Prevent, Suppress and
Punish Trafficking in Persons,
Especially Women and Children
2000) 16, 104, 111
hypothesis formation and testing 4–6
inference, rules of see inference, rules
of

Rossana Deplano - 9781788976374
Downloaded from Elgar Online at 02/25/2020 09:49:04AM
via free access

DEPLANO_9781788976367_t.indd 199

19/11/2019 14:53

200

Pluralising international legal scholarship

null hypothesis significance testing
5–6, 158–9
ICJ see International Court of Justice
(ICJ)
IIL, domestic governance effects see
international investment law
(IIL), domestic governance effects
(ethnographic study)
inductive analysis 13, 27
of ICJ/PCIJ’s identification of
general principles see general
principles of international law,
ICJ/PCIJ identification of
inductive arguments 157–63
see also inference, rules of
see also non-doctrinal research
methods
inference, rules of 154–5
arguments and inferences 155–6
abduction (inference to the best
explanation) 163–5
causal inferences 166–7, 181
deductive arguments 156–7, 175
inductive arguments 157–63
see also quantitative analysis
informal adoption arrangements see
adoption arrangements, informal
International Convention for the
Suppression of Traffic in Women
and Children 1921 106, 110,
115–16, 117, 118, 123, 125
see also child trafficking law,
evolution of (socio-legal and
archival analysis)
International Court of Justice (ICJ)
case citations, network analysis of
177–8, 182–3
general principles, identification
of see general principles of
international law, ICJ/PCIJ
identification of
scholarship, use of 162
international economic law
data-driven approach 17, 173–6, 189
flawed measurement in
quantitative analysis 184–6
limitations of approach generally
179–84
scholarship on 176–9, 182

doctrinal and non-doctrinal research
on, proposal to bridge gap
188–9
international investment law (IIL)
domestic governance effects see
international investment law
(IIL), domestic governance
effects (ethnographic study)
investor-state dispute settlement
(ISDS) 66, 76, 159, 161, 166,
178–9, 186, 188–9
international investment law (IIL),
domestic governance effects
(ethnographic study) 12, 14–15,
64–5, 80–83, 191–2
challenges encountered 71–3
conceptual aspects of research
governance sites 74–5, 79,
81–2
‘IIL-argument’ creation 75–6
multi-sitedness 73
reactivity and respondent bias
76–7
researcher’s positionality 77–8
further research possibilities 75,
79–80
hypotheses and research questions
65–9
methodology 69–71
see also ethnographic research;
international economic law
international law
as belief system 7–8
on child trafficking see child
trafficking law, evolution
of (socio-legal and archival
analysis)
fragmentation of 185
historical accounts of 61–2
archival research see archival
research
European colonial foundations
108, 111–12
international economic law see
international economic law
law status contested 109–10
League of Nations see League of
Nations
norms and general principles
see general principles of

Rossana Deplano - 9781788976374
Downloaded from Elgar Online at 02/25/2020 09:49:04AM
via free access

DEPLANO_9781788976367_t.indd 200

19/11/2019 14:53

Index
international law, ICJ/PCIJ
identification of; norms of
international law
research methods see research
methods of international law
as social process see norms of
international law, evolution
of (social constructivist
perspective)
state concept 81–2, 86
see also non-state actors
theory and theorizing about see
theory and theorizing about
international law
treaties see treaties
international relations scholarship
interdisciplinary studies 45–6
social constructivism see social
constructivism
interpretative general principles 35,
37
see also general principles of
international law, ICJ/PCIJ
identification of; norms of
international law
investor-state dispute settlement
(ISDS) 66, 76, 159, 161, 166,
178–9, 186, 188–9
see also international economic law
Johnson, Paul 91, 95, 96
jura novit curia principle 35
Jus Mundi (international law research
search engine) 24
kafalah arrangements 85
Kant, Immanuel 110
King, Gary 151, 153–4, 164–5, 169
Klotz, Audie 59–60
Knepper, Paul 123
kompetenz-kompetenz principle 35
Koskenniemi, Martti 61
Laffey, Mark 55
Langford, Malcolm 166
Lasswell, Harold 8–9
Latin maxims 26, 35
law and litigation, anthropological
perspectives on 86–7
see also ethnographic research

201

law journals on non-doctrinal research
methods 150–51, 152–4
peer review processes 167–70
League of Nations 107–8
child trafficking law, archives on
see under child trafficking law,
evolution of (socio-legal and
archival analysis)
Declaration on the Rights of the
Child 1924 119, 121
‘experiment narrative’ explaining
League’s failure 109, 112
legal anthropology see ethnographic
research
legal theory see theory and theorizing
about international law
legal training on non-doctrinal research
methods 150, 152, 167–8
Leinweber, David J. 181
Lempert, Richard 169
limitations of non-doctrinal research
data-driven approach 179–84
flawed measurement in
international economic law
analysis 184–6
quantitative analysis see quantitative
analysis, limitations of
‘logic’ definition 154
see also inference, rules of
Lynch, Cecilia 59–60
McDougal, Myres 8
marriage types, ECtHR jurisprudence
on 11–12, 85, 92–3, 99
Martin, Andrew D. 156
Merry, Sally Engle 171
misinterpretation of statistics 5,
135–6, 158–9, 162–3
‘more scientific’ approach, nondoctrinal research as 10–11, 18,
121, 190–91, 192
Muñoz Díaz v. Spain (49151/07)
(ECtHR, 2009) 92–3, 99
ne bis in idem principle 26
network analysis 177–8, 182–3
see also data-driven approach
Neulinger and Shuruk v. Switzerland
(41615/07) (ECtHR, 2010)
96

Rossana Deplano - 9781788976374
Downloaded from Elgar Online at 02/25/2020 09:49:04AM
via free access

DEPLANO_9781788976367_t.indd 201

19/11/2019 14:53

202

Pluralising international legal scholarship

New Haven School of international
law 8–9
NGOs see non-state actors
non-doctrinal research methods 9–10
archival research see archival
research
common themes of chapters on
10–14, 190–93
data-driven approach see datadriven approach
discourse analysis see discourse
analysis
doctrinal methods complementary to
see complementary relationship
of doctrinal and non-doctrinal
research methods
ethnographic research see
ethnographic research
inductive analysis see inductive
analysis
inference, rules of see inference, rules
of
law journals and scholarship on
150–51, 152–4
peer review processes 167–70
legal training on 150, 152, 167–8
limitations of see limitations of nondoctrinal research
as ‘more scientific’ approach 10–11,
18, 121, 190–91, 192
opposition to 6–7, 193
qualitative research see qualitative
research
quantitative analysis see quantitative
analysis
social constructivism see social
constructivism
technological advancements
facilitating 1
value of 9, 194
see also under individual research
case studies
see also research methods of
international law
non-state actors
ethnographic research on 81–2
social constructivism on 51–2, 55–6,
59
normative research methods see
doctrinal research methods

norms of international law 110
domestic application 12
evolution of (social constructivist
perspective) 14, 50–51, 52–6,
61, 194
see also social constructivism
ICJ/PCIJ identification of
see general principles of
international law, ICJ/PCIJ
identification of
opposition to non-doctrinal research
methods on account of 6–8
types of 34–6, 37
see also international law
Nouwen, Sarah 160, 171
null hypothesis significance testing
5–6, 158–9
Nussbaum, Martha 153
Nuzzo, Regina 170
Okyere, Samuel 105
Oppenheim, Lassa 18
Orford, Anne 109
pathologies of non-doctrinal research
see limitations of non-doctrinal
research
PCIJ (Permanent Court of
International Justice)
general principles, identification
of see general principles of
international law, ICJ/PCIJ
identification of
peer review of quantitative studies
167–70
Pellet, Alain 21
Permanent Court of International
Justice (PCIJ)
general principles, identification
of see general principles of
international law, ICJ/PCIJ
identification of
plurality of research methods, value of
109, 193–5
see also research methods of
international law
policy-oriented approach to
international law 8–9
Popper, Karl 5, 134
Price, Richard 55

Rossana Deplano - 9781788976374
Downloaded from Elgar Online at 02/25/2020 09:49:04AM
via free access

DEPLANO_9781788976367_t.indd 202

19/11/2019 14:53

203

Index
principles of international law see
general principles of international
law, ICJ/PCIJ identification of;
norms of international law
procedural general principles 35, 37
see also general principles of
international law, ICJ/PCIJ
identification of; norms of
international law
Protocol to Prevent, Suppress and
Punish Trafficking in Persons,
Especially Women and Children
2000 16, 104, 111
see also child trafficking law,
evolution of (socio-legal and
archival analysis)
qualitative research 11–12
definition 152
doctrinal methods complementary
to 80–83, 101–2, 191–2,
194
ethnographic research see
ethnographic research
see also non-doctrinal research
methods
quantitative analysis 13, 16–17
data-driven approach see datadriven approach
doctrinal methods complementary
to 162, 171, 194
of EU sanctions appeals cases see
EU sanctions, appeals against
(quantitative study)
falsification theory (Popper) 5, 8,
133–4
inference, rules of see inference, rules
of
law journals and scholarship on
150–51, 152–4
peer review processes 167–70
legal training on 150, 152, 167–8
limitations of 149–52, 170–72
bias risk 12, 133, 162, 164, 165,
169–70, 192
data inaccuracies 135, 162
legal theory neglected 13–14,
161–2, 185–6
statistics misinterpreted 5, 135–6,
158–9, 162–3

statistics unquestioned 121,
167–70, 171–2
unsuitable research questions 5,
12, 14, 134–5, 160
see also non-doctrinal research
methods; statistics
Raimondo, Fabian 19, 21–2
regression analysis 5, 163, 166
religious diversity, ECtHR’s approach
to see under European Court of
Human Rights (ECtHR)
research methods of international law
complementary nature of see
complementary relationship
of doctrinal and non-doctrinal
research methods
data-driven approach see datadriven approach
doctrinal see doctrinal research
methods
historical studies 61–2
interdisciplinary studies 45–6
non-doctrinal see non-doctrinal
research methods
plurality of methods, value of 109,
193–5
scholarship on see scholarship on
research methods
theory and theorizing, relationship
with 4–8, 43, 127–8, 175–6,
184
see also theory and theorizing
about international law
see also international law
Roberts, Anthea 3
Rosenne, Shabtai 2
Ruiz Vieytez, Eduardo J. 92–3
rules of inference see inference, rules of
Ryles, Annalise 102
sanctions, EU see EU sanctions,
appeals against (quantitative
study); European Union (EU),
sanctions
Sander, Richard 168, 169
Sandholtz, Wayne 51
Sattorova, Mavluda 66–7
Scheele, Judith 72–3
Scheppele, Kim Lane 89–90

Rossana Deplano - 9781788976374
Downloaded from Elgar Online at 02/25/2020 09:49:04AM
via free access

DEPLANO_9781788976367_t.indd 203

19/11/2019 14:53

204

Pluralising international legal scholarship

scholarship on research methods 2–3
data-driven approach (applied to
international economic law)
176–9, 182
empirical legal studies 150–51,
152–4
international relations
interdisciplinary studies 45–6
social constructivism see social
constructivism
peer review of quantitative studies
167–70
‘scientific’ character of non-doctrinal
research methods 10–11, 18, 121,
190–91, 192
Shaffer, Gregory 150
Sikkink, Kathryn 51
Skyrms, Brian 154
social constructivism 11, 12–13, 14,
47–52
discourse analysis see discourse
analysis
norm evolution, social constructivist
perspective 14, 50–51, 52–6,
61, 194
see also norms of international
law
strengths and weaknesses of 60–63
see also non-doctrinal research
methods; theory and theorizing
about international law
social sciences research 4–5, 11
state concept 81–2, 86
see also non-state actors
statistics
big data
analysis of see data-driven
approach
definition 179–80
manipulation of 12
misinterpretation of 5, 135–6,
158–9, 162–3
null hypothesis significance testing
5–6, 158–9
regression analysis 5, 163, 166
statistical inference 157–9
see also inference, rules of
unquestioned status afforded to 121,
167–70, 171–2
see also quantitative analysis

Statute of the International Court of
Justice 1945 Article 38(1)(c) 7,
18–19, 23
drafting history 22–3
see also general principles of
international law, ICJ/PCIJ
identification of
substantive general principles 35, 37
see also general principles of
international law, ICJ/PCIJ
identification of; norms of
international law
Talmon, Stefan 27
technological advancements in research
1
text-as-data analysis 176–7, 183–4
see also data-driven approach
theory and theorizing about
international law
critical international law theories
45
doctrinal research methods see
doctrinal research methods
‘duty’ of 109
Kant’s definition of theory 110
New Haven School 8–9
norms of international law see
norms of international law
quantitative analysis, neglect
of theory 13–14, 161–2,
185–6
research methods, relationship with
4–8, 43, 127–8, 175–6, 184
see also research methods of
international law
social constructivism see social
constructivism
see also international law
Third World Approaches to
International Law 45
Toope, Stephen J. 46, 51–2, 53, 55
trafficking in human beings see human
trafficking
training on non-doctrinal research
methods 150, 152, 167–8
treaties
automated content analysis of
176–7, 183–4
see also data-driven approach

Rossana Deplano - 9781788976374
Downloaded from Elgar Online at 02/25/2020 09:49:04AM
via free access

DEPLANO_9781788976367_t.indd 204

19/11/2019 14:53

Index
international trade and investment
agreements
data-driven analysis of 176–7,
185–6
domestic governance effects see
international investment law
(IIL), domestic governance
effects (ethnographic study)
interpretation of 54, 57, 161–2, 186,
188
overlapping content 185
Tsagourias, Nicholas 3
United Nations
League of Nations (predecessor) see
League of Nations
sanctions 128
Universal Declaration on the Rights
of the Child 1924 (League of
Nations) 119, 121

205

ut res magis valeat quam pereat
principle 35
Vienna Convention on the Law of
Treaties 1969 54, 161–2, 188
Weldes, Jutta 55
‘white slavery’ see under child
trafficking law, evolution of
(socio-legal and archival analysis)
Wilson, Woodrow 107
World Trade Organization (WTO)
dispute settlement by 177, 178, 179
preferential trade agreements, effect
on 177
see also international economic law
Yotova, Rumiana 21
Zeiler, Kathryn 163, 168

Rossana Deplano - 9781788976374
Downloaded from Elgar Online at 02/25/2020 09:49:04AM
via free access

DEPLANO_9781788976367_t.indd 205

19/11/2019 14:53

Rossana Deplano - 9781788976374
Downloaded from Elgar Online at 02/25/2020 09:49:04AM
via free access

DEPLANO_9781788976367_t.indd 206

19/11/2019 14:53

