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Ground Rules Of English Litigation
— Claimant must set out “a concise statement of the facts on which [it] relies” and verify the 

statement of case by a statement of truth.

— Roth J in Sel-Imperial Limited v The British Standards Institution [2010] EWHC 854: “…it 
is important that competition claims are pleaded properly…. It is only through the clear 
articulation of each party's position in its statement of case, with appropriate factual detail, 
that the other side can know what case it has to meet and what issues any experts have to 
address…”

— Claims that are inadequately particularized are liable to be struck out/summarily dismissed.

— Claimants bear the burden of proving that the defendants’ conduct caused them loss and 
damage, and by how much, by reference to facts and evidence.

• The Damages Directive established a rebuttable presumption of harm in cartel damages cases.  
There is no presumption, however, as to the quantification of harm.

• Smith J in BritNed v ABB [2018] EWHC 2616 questioned whether a presumption of harm “takes 
matters any further at all” and “d[id] not consider that [it] particularly assists in the assessment of 
damages in cartel cases”.



9

Claimants’ Playbook

Pleadings • Pleas of boilerplate claims

Interlocutory 
applications • Supportive facts might emerge later

Disclosure • Resist factual disclosure

Substantive 
Assessment • Downplay relevance of facts

Claimants’ strategy has two principal objectives: (i) overcoming strike-
out/summary dismissal challenges and (ii) minimising costs and efforts. 
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Pleadings (1)
—Claimants tend to plead materially identical claims regardless of the nature of the 

conduct giving rise to the infringement, the structure and competitive dynamic of 
the relevant markets, and the nature of the relevant products.

—A typical claim would include the following elements:

• Best estimate of overcharge of 20-26% based on Oxera’s 2009 study

• Run-off overcharges

• Umbrella overcharges

• If claimants passed on any loss, this was offset by volume losses

• Compound interest due to loss of profits/increased borrowing
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Pleadings (2)
— It is inherently implausible that every infringement would lead to customers being 

charged supra-competitive prices.  In particular, some cartels are inherently 
unstable and susceptible to cheating behaviour.

—Likelihood of coordination being sustained is also generally lower in cartels with 
the following (non-exhaustive) features:

• Products are bespoke rather than homogeneous

• Orders are infrequent and lumpy

• Non-price factors, such as technology and quality, play a significant role

• Prices are non-transparent (e.g., because they are bilaterally negotiated)

• Barriers to entry and expansion are low

(Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the 
European Union to horizontal co-operation agreements)
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Interlocutory Applications (1)
“Knowing implementation”

— Claimants typically sue U.K. subsidiary of an addressee in an attempt to secure the English 
Court’s jurisdiction.

— On one view, it is necessary to establish the subsidiary (i) “implemented” the cartel; and (ii) 
was aware of the cartel. (But see Media-Saturn v Toshiba and Ors [2019] EWHC 1095)

— But Court of Appeal in Cooper Tire v Bayer & Ors [2010] EWCA Civ 864 held: 

“The strength (or otherwise) of any such case cannot be assessed (or indeed usefully particularised) 
until after disclosure of documents because it is in the nature of anti-competitive arrangements that 
they are shrouded in secrecy.  But the case that the anchor defendants were parties to the cartel 
arrangements or were aware of them when they sold BR and ESBR to the claimants is not a case 
that is susceptible to being struck out at the present stage.”

— Courts have taken an expansive view of what could constitute “knowing implementation”

• iiyama v Samsung Electronics and Ors [2016] EWHC 1980 (Ch): sale to non-claimants sufficient

• Vattenfall v Prysmian and Ors [2018] EWHC 1694 (Ch): subsidiary presumed not to determine 
conduct independently; provision of administrative support sufficient
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Interlocutory Applications (2)
iiyama v Samsung Electronics and Ors [2018] EWCA Civ 220

— Central questions was whether (i) iiyama could claim that its losses resulted from an Article 101 TFEU 
infringement given the relevant supply chains and (ii) whether the claim is time-barred due to 
applicable law being the law of an Asian country.

— Claimants resisted early determination of either issue.

— Court held that their determination required “the full facts as they emerge and are assessed at trial”.
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Disclosure/Substantive Assessment
Peugeot S.A. and Ors v. NSK Ltd. and Ors [2017] CAT 2

—Claimants resisted the disclosure of evidence relating to the process whereby they 
procured automotive bearings from the defendants, on the basis that such evidence 
was irrelevant and that, in any event, its disclosure would be “entirely 
disproportionate”.

National Grid v ABB and Ors

—During a case management conference, Rose J questioned the defendants’ call for 
a factual inquiry to establish whether specific bids were affected by the cartel.  

—She suggested that, given that an econometric analysis should average out the 
effect of the cartel, such analysis alone would be sufficient for the court to 
determine whether there was an overcharge. 
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Anatomy Of A “Post Fact” Claim

Find an infringement 
decision

Find a UK subsidiary

Put together a pro 
forma claim

Resist jurisdictional 
and/or strike-out 

challenges

Resist disclosure of 
factual evidence

Rest case entirely on 
econometric analysis
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Turning Of The Tide? (1)
Deutsche Bahn v MasterCard [2018] EWHC 412 (Ch)

— Trial of a preliminary issue of applicable law.

— No trial of underlying claims needed.

DSG Retail and Ors v MasterCard [2019] CAT 5

— MasterCard applied to set aside order for service out and for summary dismissal.

— CAT rejected claimants’ argument that determination of whether they could have 
discovered the relevant facts requires “an exchange of pleadings, disclosure and evidence”.

Unlockd v Google [2018] EWHC 1363 (Ch)

— Google contested jurisdiction insofar as suspension/removal outside the EU.

— Court decided territorial limits of Article 102 TFEU on a summary basis.
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Turning Of The Tide? (2)
Peugeot S.A. and Ors v. NSK Ltd. and Ors [2017] CAT 2

—An econometric analysis divorced from underlying facts could be “theoretical, 
artificial and divorced from reality”:
• “In principle I start from the proposition that it is desirable for econometric analysis to be capable of 

being benchmarked, or capable of being placed into context, by internal disclosure.  Many 
econometric analyses involve the making of assumptions about how markets work.  If those 
assumptions turn out to be incorrect, wholly or partially, then the resultant statistical analysis may be 
materially flawed… Early engagement with the underlying facts including disclosed material will, in 
my view, generate a more robust and defensible final analysis.”

• Such disclosure “potentially casts light on the extent, if at all, to which [the claimants] could play the 
cartelists off against other non-cartel suppliers”, “establish whether the cartel was effective in raising 
prices above the competitive level”, and “might be relevant as to whether the Claimants were able to 
exert some degree of pressure or constraint upon the defendants” as “that disclosure might reveal that 
the Claimants, through iterative procurement exercises performed over an extended period of time, 
became seised of intelligence which they were then able to use to create some degree of.”
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Turning Of The Tide? (3)
BritNed Development Limited v ABB [2018] EWHC 2616 (Ch)

— Court conducted an in-depth analysis of the evolution of the tender process and the 
negotiating dynamics between BritNed and ABB, including the influence (or lack thereof) 
of cartel participants on this particular tender:

• BritNed conducted negotiations in a “skilful and hard-nosed manner”.

• ABB was keen to win the tender as it had spare capacity – which BritNed knew.

• BritNed ensured that non-cartelist Siemens remained a participant in the tender, pressed 
comparisons with the costs of an earlier project, stressed deficiencies in ABB’s capability and 
specifications, and threatened not to go ahead if the price was too high.

• Neither the ABB employee responsible for compiling the detailed pricing of its tender response, nor 
the employee with overall responsibility for the tender, were found to have participated in the cartel.
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Concluding Remarks
—Only one case went to full trial and judgment and it is subject to appeal.

—Significant areas of law remain unsettled.

—Slowly but surely, though, as more cases come to judgment, including on 
interlocutory applications, claimants will find it increasingly difficult simply to 
put forward boilerplate claims.

—The clear direction of travel is the re-affirmation of the importance of facts. 

—This would encourage defendants only to settle where the level of the claims are 
consistent with, and justifiable by reference to, the underlying facts.

“Now this is not the end.  It is not even the beginning of the end.  
But it is, perhaps, the end of the beginning.”
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Overview

1. Procedural elements of the certification regime

2. Legal framework for certification

3. Where are we now? Taking stock
• Current status

• Claimant perspective

• Defendant perspective
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Procedural aspects of the certification regime

§ Timetable

§ Intervention / interested party applications

§ Conduct of the certification hearing, including role of experts

§ Transparency of costs and funding arrangements

§ Applications for pre-certification disclosure

→ Overall: good progress and now a solid basis for advising clients (both

claimant and defence side)



Legal framework for certification
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Legal framework

§ Two principal statutory criteria set out in s.47B(5) CA 1998. CPO
can only be granted if, the Tribunal:

• considers that the person who brought the proceedings is a 
person who, if the order were made, the Tribunal could 
authorise to act as a representative – the authorisation 
requirement; and 

• in respect of claims which are eligible for inclusion in 
collective proceedings – the eligibility requirement. 
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Legal framework

§ Authorisation requirement:

• Section 47B(8) CA 1998: the Tribunal may authorise a person 
to act as the representative in collective proceedings only if the 
Tribunal considers that it is just and reasonable for him or her to 
do so

• Rule 78(2) and (3) considerations: whether the representative 
has a conflict of interest with class members; whether the 
representative will be able to pay the Defendant’s costs if 
ordered to do so; whether the representative has a plan for the 
collective proceedings etc.
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Legal framework

§ Eligibility requirement:

• Section 47B(5) CA 1998: claims will be eligible for inclusion in 
collective proceedings only if the Tribunal considers that they: (1) raise 
the same, similar or related issues of fact or law (commonality); and (2) 
are suitable to be brought in collective proceedings (suitability)

• Suitability criteria at Rule 79(2): whether collective proceedings are an 
appropriate means for the fair and efficient resolution of the common 
issues; the costs and benefits of the collective proceedings; the size and 
nature of the class and whether the claims are suitable for an aggregate 
award of damages

• Class definition as a third aspect of eligibility per Rule 79(1)
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Legal framework

§ Questions for consideration:

• What is a common issue?

• How does one resolve a common issue? 

• What standard applies at certification 

• How does commonality interact with suitability?

• Aggregate awards and distribution

• Relevance of foreign jurisprudence
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Taking stock

§ Few cases to date and no case has proceeded past certification
• Continued uncertainty and limited decisional practice regarding certification

• Eventually, attention will turn to post-certification aspects of the regime

§ Claimant perspective

§ Defendant perspective
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Thank you



Jurisdiction in the English Courts, and liability under 
English Law, post Skanska
Andrew Leitch – Bryan Cave Leighton Paisner LLP
Junior Competition Conference, 10 May 2019



C-724/17: Vantaan Kaupunki v Skanska 
Industrial Solutions Oy & Others

• Finnish Competition Authority decision - Asphalt cartel

• Damages claim brought by the municipality of Vantaa

• Reference to the CJEU on questions concerning liability

• Key findings of the CJEU

www.bclplaw.com  Page 34 © Bryan Cave Leighton Paisner



Jurisdiction in the English Courts

• English domiciled Decision addressee?

• Implementation of the cartel in England
• Implementation or knowing implementation?

• What constitutes implementation?

• Membership of an infringing undertaking?

www.bclplaw.com  Page 35 © Bryan Cave Leighton Paisner



Implications of Skanska

• Insolvency and successor companies

• Impact on the grounds for securing jurisdiction in the 
English courts

• Joint and several liability within defendant 
undertakings

• Limitations of the judgment – factual causation

www.bclplaw.com  Page 36 © Bryan Cave Leighton Paisner



Conclusions

• Harmonises liability in public and private enforcement 
of EU competition law 

• Claimant friendly judgment which assists in securing 
jurisdiction in the English courts

• Broad application of joint and several liability which 
may impact choice of defendants

www.bclplaw.com  Page 37 © Bryan Cave Leighton Paisner



Thank you!

This document provides a general summary only and is not intended to be comprehensive. Specific legal advice should always be sought 
in relation to the particular facts of a given situation.
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Timing
Ø Vertical Agreements Block Exemption Regulation (VBER) expires 31 May 2022

Ø Review in two phases:
• Evaluation (approx. 18 months)
• Impact Assessment (approx. 24 months)

Ø Evaluation will gather evidence on the functioning of VBER and 
Vertical Restraints Guidelines

Ø Evaluation milestones:
• Evaluation roadmap published 8 November 2018 (4 weeks feedback)
• Public consultation 4 February 2019 -> 27 May 2019
• Evaluation support study launch planned summer 2019
• Stakeholder workshop planned autumn 2019 
• Staff working document planned Q2/2020
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Evaluation criteria
Ø Effectiveness: ability of the VBER to identify:

• Exemptible agreements, i.e. agreements for which it can be assumed with
sufficient certainty that they satisfy the conditions of Art. 101(3) TFEU

• Hardcore restrictions, i.e. restrictions not likely to satisfy the conditions of
Art. 101(3) TFEU and which render the block exemption inapplicable to whole
agreement

• Excluded restrictions, i.e. restrictions not covered by the block exemption

Ø Efficiency: has the VBER contributed to reducing the costs of self-assessment?

Ø Relevance: in light of new market developments (e-commerce, platforms, etc.)

Ø Coherence: with Commission’s broader competition enforcement policy and practice

Ø EU added value: has the VBER contributed to consistent application of Art. 101
TFEU by national competition authorities and courts?

43



What are we looking for?
Ø Identification of categories of exemptible vertical agreements which may benefit 

consumers and also categories of hardcore and excluded restrictions

Ø The evaluation must be based on:
Ø cogent information and solid evidence
Ø for all criteria

Ø Important that stakeholders substantiate their claims (positive and negative) with 
qualitative and quantitative evidence and concrete examples

Ø For guidance, see Best Practices for the submission of economic evidence:
(http://ec.europa.eu/competition/antitrust/legislation/best_practices_submission_en.
pdf)
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Practicalities

Ø Your submissions are public

Ø You can anonymise them (but not make 
them confidential)

Ø You can attach additional documents 
(also public) if more space needed

Ø All submissions will be published here: 
https://ec.europa.eu/info/law/better-
regulation/initiatives/ares-2018-
5068981_en
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Online search 
restrictions

Overview

47

The Metro safe 
harbour

1

Online sales 
bans

2 3



“The internet is a powerful tool to reach a greater number 
and variety of customers than by more traditional sales 

methods… In principle, every distributor must be allowed 
to use the internet to sell products” 

Guidelines on Vertical Restraints, ¶ 52

“Changes in selective distribution systems represent one 
of the most frequent reactions to the growth of e-

commerce”
E-commerce Sector Inquiry, SWD ¶ 232



The Metro safe harbour



The Metro criteria
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• characteristics of the product necessitate selective 
distribution in order to preserve its quality and 
ensure its proper use

• resellers chosen on the basis of objective, 
qualitative criteria, which are laid down uniformly 
and not applied in a discriminatory fashion

• criteria do not go beyond what is necessary (ie are 
proportionate to the objective pursued)

Metro; L’Oreal



Legal significance

51

Restriction falls outside of 
101(1) entirely

Within 
safe 

harbour

Outside 
safe 

harbour

?



(Apparently) divergent views

52

Metro 

Requirement that non-specialist 

wholesalers achieve an adequate 

turnover comparable to that of 

specialist wholesalers went beyond

“the strict requirements of the 
qualitative criteria inherent in a 
selective distribution system” and 

was therefore necessarily caught 
by Article 101(1) and required 

analysis under Article 101(3)

Outside 
safe 

harbour

…ie restrict competition by object?

AEG

“It is common ground that agreements 
constituting a selective system necessarily affect 
competition in the common market…

…It follows that the operation of a selective 
distribution system based on criteria other than 
[the Metro criteria] constitutes an infringement of 
[Article 101(1)].”

L’Oreal

SDS criteria which go beyond mere 

objective qualitative criteria only where

such agreements, in the economic and 

legal context in which they occur “have 
as their object or effect the prevention, 
restriction and distortion of competition” 

…ie requires 101(1) analysis



Position under the VBER
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“Qualitative and quantitative selective distribution is exempted by the Block 
Exemption Regulation as long as the market share of both supplier and buyer each 
do not exceed 30 %, even if combined with other non hardcore vertical restraints, 

such as non-compete or exclusive distribution, provided active selling by the 
authorised distributors to each other and to end users is not restricted. 

The Block Exemption Regulation exempts selective distribution regardless of the 
nature of the product concerned and regardless of the nature of the selection 

criteria.” 

Guidelines on Vertical Restraints, ¶ 176



Online sales bans



Pierre Fabre
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Pierre Fabre
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(38) …by excluding de facto a method of marketing products that does not require the physical movement of 
the customer, the contractual clause considerably reduces the ability of an authorised distributor to sell the 
contractual products to customers outside its contractual territory or area of activity. It is therefore liable to 
restrict competition in that sector.

(39) As regards agreements constituting a selective distribution system, the Court has already stated that 
such agreements necessarily affect competition in the common market (Case 107/82 AEG-Telefunken v 
Commission [1983] ECR 3151, paragraph 33). Such agreements are to be considered, in the absence of 
objective justification, as ‘restrictions by object’.

(47) In the light of the foregoing considerations… Article 101(1) TFEU must be interpreted as meaning that, in 
the context of a selective distribution system, a contractual clause requiring sales of cosmetics and personal 
care products to be made in a physical space where a qualified pharmacist must be present, resulting in a 
ban on the use of the internet for those sales, amounts to a restriction by object within the meaning of that 
provision where, following an individual and specific examination of the content and objective of that 
contractual clause and the legal and economic context of which it forms a part, it is apparent that, having 
regard to the properties of the products at issue, that clause is not objectively justified.



Ping
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Ping

58

(38) Where the provision is not objectively justified, an assessment must 
be made as to whether it restricts competition by object or effect 

(95) The assessment of whether the ban satisfies the criteria in the Metro 
case is a binary assessment: either it is necessary for non-price 
competition to exist or it is not.  It is not a balancing exercise. 

(99) …the CMA erred in law by conducting a full proportionality analysis 
as part of its assessment under Article 101(1) of whether Ping’s internet 
policy was “objectively justified”.  An assessment of this type properly 
forms a part of the assessment under Article 101(3) 



Online search restrictions



Guess
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Guess

61

(52) “Banning the use of the Guess brand names and trademarks in Google AdWords 

restricted the “findability” and ultimately the viability of authorised online retailers within 

Guess’ selective distribution system” 

(120) – (121)  “While Guess’ retailers were – subject to the authorisation requirement – in 

principle able to sell online, they were deprived of the ability to generate traffic to their 
ability to sell the contractual products to customers, in particular outside the contractual 

territory or area of activity.  

An exclusive right reserved for Guess Europe to use the Guess brand named and trade 

marks in online search advertising provided Guess with a considerable advantage over its 

retailers with whom it competed online and restricted intra-brand competition.” 



Thank you
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Introduction and overview

• The single market imperative in European competition law
• Promoting the single market imperative through regulating vertical
contracts
o Territorial restraints
o Online restraints
o Pricing restraints (?)

• Vertical restraints in the UK after Brexit
– Law governing vertical restraints in “no deal” scenario
– Will there be a reconsideration of vertical restraints? Should there
be?



The single market imperative and vertical 
restraints generally



// 66

The single market imperative and competition law

• EU as a single economic territory with no internal borders or
obstacles to free movement of goods or services

• Enshrined in EU treaties:
– Protocol 27 TFEU: “the internal market… includes a system
ensuring that competition is not distorted”

– Article 101(1): “…which have as their object or effect the
prevention, restriction or distortion of competition within the
internal market” (emphasis added)

• EC (1999): Competition law is a “true guardian of the single market”
• Margrethe Vestager (2015): “One of the pillars of the union is the
Single Market… This is where EU competition law plays a central
role.”
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The single market imperative and competition law

• SMI sits awkwardly next to other goals of competition law

• E.g. GlaxoSmithKline (2009):
– GC: some disadvantage to consumers must be shown for
agreement to infringe Article 101(1) “by object”

– CJEU: agreement that impedes parallel exports is restriction “by
object” without need to assess existence of restrictive effect.
Consumer disadvantage issues considered under Article 101(3)

• Result: prohibited behaviour which, absent the SMI, would not be
investigated or would be saved by pro-competitive rationales
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Why do manufacturers restrict retailers?

• Rationales for vertical restraints
– Reducing free-riding, incentivising pre-sale services, etc.
– Facilitating manufacturer- or dealer-level collusion, exclusion, etc.

• Rule of reason analysis (US position)
• Absent market power, anticompetitive effects unlikely
• Why not the same in the EU?
– Incentive to restrict retailers in such a way that restores divisions
within the single market

– Vertical Guidelines, para. 7: “Assessing vertical restraints is also
important in the context of… achieving an integrated internal
market. Market integration enhances competition in the European
Union. Companies should not be allowed to re-establish private
barriers between Member States where State barriers have been
successfully abolished.”
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Territorial restraints that frustrate the SMI 

Dual-pricing
• E.g. GlaxoSmithKline (2009)
– Dual-pricing system for drugs to be sold to wholesalers in Spain in
order to discourage parallel trade

– CJEU: agreements aimed at partitioning national markets (including
restrictions on parallel exports) are restrictions “by object”. Can be
saved by Article 101(3)

Territorial licensing restrictions
• E.g. Pay-TV Investigation (2014-2019)
– Clauses between Sky and US film studios requiring Sky to block
access to films outside the UK and Ireland

– Premier League (2011): licence agreements designed to prohibit/limit
cross-border broadcasting services are restrictions “by object”

– Settlements
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Online restraints that frustrate the SMI 

Online sales bans (“OSBs”)
• Pierre Fabre (2011): de facto OSB for cosmetics/hygiene products
was “by object” restriction
– Restricted passive sales to end users
– Preserving luxury image not a legitimate aim
– But Coty (2017): Pierre concerned non-luxury goods manufacturer
implementing an OSB by reference to prestigious image

• Guess (2018): written authorisation required if selling online was “by
object” restriction
– Facilitated market partitioning by limiting retailers' ability to sell
outside their authorised area of activity



// 71

Online restraints that frustrate the SMI 

Platform bans
• Coty (2017)
– Online restraints that fulfil Metro criteria fall outside Article 101
– Platform ban necessary to pursue legitimate aim of preserving
luxury image
o Other routes to market online
o Not hard-core restraint (VBER applies regardless of type of
good)

Online advertising restrictions
• Guess (2018): prohibition on retailers advertising on Google using
Guess’ trademarks or brand names was “by object” restriction
– Reduced retailers’ ability to advertise/sell to customers, in
particular outside the contractual territory
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Pricing restraints that frustrate the SMI 

Resale price maintenance
• Why is RPM a restriction “by object”?
– Does not obviously frustrate the SMI
– Pro-competitive rationales (US Supreme Court in Leegin (2007))

• Answer: there will nearly always be a less restrictive approach?
• Recent EU enforcement:
– Guess (2018)
– Asus, Denon & Marantz, Philips and Pioneer (2018)



Vertical restraints in the UK post-
Brexit
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Vertical restraints in the UK post-Brexit
Competition (Amendment etc.) (EU Exit) Regulations 2019:
• BERs (including VBER) retained (but can be revoked or varied
under s.10A CA 1998)

• S.60A CA 1998: can depart from EU case-law in certain situations
e.g. where there are “differences between markets in the United
Kingdom and markets in the European Union”

House of Lords: “Brexit: competition and State Aid”
“[T]he Single Market imperative… had been one of the driving forces
behind CJEU decisions in competition cases. Post-Brexit, UK courts
might decide to ‘go down a different route’, for example in
assessing the acceptability of vertical restraints” (quoting evidence
from Professor Pinar Akman).
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Vertical restraints in the UK post-Brexit
• Possible proposals:
– Assumption that, absent market power, all restraints are pro-
competitive?

– No reason to distinguish active and passive sales?
– Less presumptive approach to territorial restraints and online
restraints?
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Territorial and online restraints in the UK post-Brexit

• Territorial restraints already low priority
• Online restraints high(er) on CMA’s priority list
– Ping (2017): OSB = “by object” restriction
o Legitimate aim: ensuring clubs fitted to customer needs
o OSB not necessary to achieve legitimate aim
o No elaborate market power analysis

• Absent market power, presumptively pro-competitive rationale
(absent SMI)

• No reason to continue treating OSBs, advertising restrictions as “by
object” restrictions
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Pricing restraints in the UK post-Brexit

• Less presumptive approach towards pricing restraints less likely

• RPM not explicitly linked to the SMI

• Enforcement priority:

– Historical priority (Resale Prices Act 1964)

– Competition Act 1998 (Land and Vertical Agreements Exclusion)
Order 2000

– Multitude of RPM decisions from 2000-present

• Different rationale for strict approach to RPM



Concluding remarks
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Concluding remarks

• Case for extending VBER (<30% share) to all VRs?
– More extreme: disapply VBER completely; issue guidelines
instead

• Are governments the best judge of which vertical contracts work
best for consumers?
– Empirical evidence: consumers benefit from higher quality
products when RPM used (Lafontaine and Slade (2005))





/

A Game of Verticals
Difficulties in achieving consensus in fast-
moving markets

JCC 2019 Presentation

Henry Llewellyn



/

Contents

1. The difficulties in achieving 
consensus

2. The paradigm of fast moving 
markets

JCC 2019 Presentation



/

Who will sit on the Iron 
Throne?
The difficulties in achieving 
consensus



/

Battle lines are drawn: the pre-Coty years

JCC 2019 Presentation

October 
2013

Sennheiser

June 
2014

Adidas

August 
2015

Asics

April 
2016

Coty

April 
2017

Asics
(Regional 

Court)

Coty
AG Wahl Opinion

July 
2017

October 
2017

Nike



/

Post-Coty: the battle rages on

JCC 2019 Presentation

December 
2017

Coty Asics
(Federal 
Court)

April 
2018

DG COMP 
Policy Brief

Caudalie

July 
2018

September 
2018

Ping

October 
2018

Stihl BKA 
Policy 
Brief



/

Why Germany?

JCC 2019 Presentation

“There are significant 
differences across Member 
States in the proportion of 
retailers who use marketplaces: 
62 % of retailers in Germany 
reported that they were selling 
via marketplaces, 43 % of the 
retailers from the United 
Kingdom, and 36 % of the 
retailers in Poland, while the
proportion in other Member 
States is lower than one third of 
the retailers”
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“As the Commission has observed, relying in particular on the results of its sector 
inquiry, it is apparent that, at this stage of the development of e-commerce, 
distributors’ own online stores are the preferred distribution channel for distribution via 
the internet. Thus, notwithstanding the increasing significance of third-party platforms 
in the marketing of retailers’ products, the fact that authorised distributors are 
prohibited from making use in a discernible manner of those platforms cannot, in the 
present state of development of e-commerce, be assimilated to an outright ban on or a 
substantial restriction of internet sales”



/

The e-commerce inquiry in Coty 
ECJ 

JCC 2019 Presentation

“… as is apparent from […] the E-commerce Sector Inquiry […], despite the increasing 
importance of third-party platforms in the marketing of distributors’ goods, the main 
distribution channel, in the context of online distribution, is nevertheless constituted by 
distributors’ own online shops, which are operated by over 90% of the distributors 
surveyed. That fact was confirmed in the final report relating to that inquiry, dated 10 
May 2017.
Those factors support the view that it may be inferred that a prohibition, such as the 
prohibition which the applicant in the main proceedings imposed on its authorised 
distributors, on using, in a discernible manner, third-party platforms for the internet sale 
of luxury goods does not go beyond what is necessary in order to preserve the luxury 
image of those goods.”
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